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ABATEMENT. 


1. Misjoinder and non-joinder are matters for plea in. Merritt 
vs. Bagwell, 578. 

2. Former recovery, when pleaded. Ibid. 

3. Pendency of former suit, when pleaded. Ibid. 


4. Pendency of former suit good in abatement; except when. 
Heath et al., adm’rs, vs. Bates, 633. 


5. Aliter of scire facias to make parties. Ibid. 
ACCOMPLICE. See Criminal Law, 37. 


ACTIONS. 


1. Sue for estate of decedent, right in administrator. Mason et al. 

vs. Atlanta F. Co. No.1, 604. 

. Heirs may sue, when. Jbdid. 

. Right of action after suit brought, not make good. bid. 

. Heirs of deceased member of volunteer fire company no right 
to share in funds. did. 

. Impounding cattle wrongfully by city marshal, remedy of own- 
er. King vs. Ford, 628. 

. Sci. fa. to make parties is not new suit, but continuation of old 
suit. Heath et al., adm’rs, vs. Bates, 633. 

. Homicide of father, adult son cannot recover for. Mott vs. Cen- 
tral R. R., 680. 


. Substituted debtor to pay part of note, right of action against 
accrues when. Sapp vs. Faircloth, 690. 


. Against county for bad bridge, constitution of 1877 not affect. 
Moreland vs. Troup County, 714. 


ADMINISTRATORS AND EXECUTORS. 


1. Demise in name of S., executor, bad, title being in S., trustee. 
Schley, ex’r, et al. vs. Brown, 64. 

2. Deed and order of for sale show title, without producing let- 
ters. Roberts, prst., vs. Martin et al., 196. 
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3. Order for sale granted, all necessary facts presumed shown. 
Did. 

4. Statute of limitations suspended for five years where unrepre- 
sented estate holds claim; not where estate is debtor. Pen- 
dleton, for use, vs. Andrews, adm’r, 306. 

. Venue not given in county of administrator by his refusal to file 
bill. Hdwards etal. vs. Kilpatrick, adm’r, et al., 328. 

. Surety on bond, attorney being, administrator’s agreement for 
him to collect and retain money to secure himself, not bind 
administrator de bonis non, Gray vs. Conyers, adm’r, 349. 

. Admissions of heirs not bind administrator. Ibid. 

. Vacating administration, judgment is distinct from appoint- 
ment of successor. Ibid. 

9. Foreign administrator sued here, law of place of residence con- 
trols. Hoskins et al. vs. Sheddon, adm’r, et al., 528. 

. Tennessee statute of limitations as to administrators. bid. 

. Note signed ‘‘R., adm’r,’’ personal note. Rawlings vs. Robson, 
595. 

. Sue for estate, primarily right tois in administrator. Mason 
et al. vs. Atlanta F. Co. No.1, 604. 

. Administration after suit for estate, not make good. Ibid. 

. Bond, ordinary cannot bring suit on as attorney. Smith, ord’y, 
vs. Andrews, adm’r, et al., 708. 

. Same: another attorney not substituted by amendment. Jbid. 

. Posthumous child revokes administration under will. Hart ve. 
Hart, 764. 

. §2486 applies to suit by administrator against heirs or privies, 
not strangers. Sellars os. Cheney, adm’r, 790. 

8. Estopped by presence of administrator at sale, administrator 
de bonis nonis not. did. 


ADULTERY. See Criminal Law, 56. 
ALIBI. See Criminal Law, 28. 


AMENDMENT. 


1. Verdict amended to conform to declaration. Steed vs. Cruise 
et al., 168. 

2. Bill of exceptions not amended by adding party with adverse 
interest as a plaintiff in error. Craig et al. vs. Webb, sh’ ff, 
et al., 188. 

3. General issue amended by adding pleas of fraud, failure of 
consideration, infancy and coverture. Howard vs. Simpkins 
et al., 322. 
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. Continuance not result from amendment alone. Peters et al. 
vs. West, gdn., et al., 343. 

. Mortgage fi. fa., under foreclosure on personalty and counter 
affidavit, becomes mesne process. Dawson vs. Garland, 447. 

. Same: levy not fall, when part objected to by counter affidavit 
stricken. Ibid. 

. Right of, includes right to withdraw demurrer. Smith vs. 
Hornsby et al., 552. 

. Copy of note sued on attached by amendment. Merritt vs. 
Bagwell, 578. 

. Ordinary suing as attorney on administrator’s bond, another 
attorney not substituted. Smith, ord’y, vs. Andrews, adm’r, 
et al., 708. 


. Allowed in court below by Supreme Court. Weems, trustee, vs. 
Coker, 746; Rakestraw, ex’x, vs. Rakestraw et al., 806. 


See Evidence, 19. 


APPEAL. 
1. Triable by jury ; judgment by court bad. Blain et al. vs. Hitch, 
275. 
. Consent to submit to court valid. Ibid. 
. Constitutional right not operative till legislature acted. Hen- 
driz & McBurney vs. Mason, 523. 
4. Bond irregular, amendable. Jbid. 
5. To superior court or to jury in justice’s court. Ibid.; W.& A. 
R. R. vs. Dyar, 723. 
. To jury in justice’s court in all cases. Candler et al. vs. Mann, 
726. 


ASSESSMENTS. See Streets and Sidewalks, 2. 


ASSIGNMENT. 


1. Act of 1881 construed liberally for creditors and strictly against 

debtor and assignee. Crittenden Bros. et al. vs. Coleman & 
Co. et al., 293. 

. Schedule must be specific and attached to deed at time of ex- 
ecution. Ibid. 

. Creditors named are cestuis que trust and have relief in equity 
for mismanagement or waste. Cohen & Co. et al. vs. Morris 

* & CO. et al., 313. 

. Debt undisputed and named in assignment, holder, though not 
judgment creditor, may attack for fraud as to goods purchased 
from him. Ibid. 
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. Attack and claim under assignment, can creditor both? Quare. 
Ibid. (See No. 12 below.) 

. Guardian investing ward’s fund in firm and dying; surviving 
partner with notice assigning; fund subjected in equity. 
Carter, surv’g ptn’r, et al. vs. Lipsey, 417. 

. Assignee of surviving partner takes subject to equities. Ibid. 
(See No. 9 below.) 

. Notice to assignee, books of firm are. Ibid. 

. Fraud of assignor in buying goods, not vitiate assignment for 
creditors, they and assignee having no notice. Wright vs. 
Zeigler Bros., 501. (See Nos. 7, 8 above.) 

. Declarations of assignor after deed notavoid. Ibid. 

. Action against assignee changed to one against individual, not 
make evidence taken inadmissible. J bid. 


. Attack and claim under assignment, both, creditor cannot. 
Ibid. (See No. 5 above.) 


. Is conveyance on valuable consideration. McFerran, Shall- 
zross & Oo. et al. vs. Davis, rec’r, et al., 661. 


. Trust, assignment is, and equity has jurisdiction. Ibid. 
. Resignation of assignee, receiver appointed in equity. Ibid. 


. Judgments after assignment not bind property. did. 
. Judgment creditor may attack deed or claim fund. bid. 


See Contracis, 6; Statute of Frauds, 6. 
ATLANTA. See Municipal Corporations, 4. 


ATTACHMENT. 
1. Notary employed in same bank with plaintiff, not disqualified 
from issuing. Geo. Ice Oo. vs. Porter & Meakin, 637. 


2. Traverse of ground, when to be filed. Banks vs. Hunt et ai., 
741. 


ATTORNEY AND CLIENT. 


1. Ruled for money retained from estate, as fees, or to secure from 
loss as administrator’s surety. Gray vs. Conyers, adm’r, 349. 


2. Retain money, for attorney who was surety on bond to, agree- 
ment of adm’r not bind adm’r de bonis non. Ibid. 


3. Twenty percent. is legal interest, attorney failing to pay money 
ondemand. Ibid. . 


4. Fees not allowed for collecting, where attorney fails to pay over 
without reason. Sembdle. Ibid. 


5. Same: reasons are forjury. bid. 
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. ‘* Attorneys’ fees,’’ added to verdict for damages, meaningless 
and stricken off. City, etc., Rwy. vs. Brauss, 368. 

. Plaintiff's attorney, defendant placing claims in hands of, to 
collect and pay plaintiff’s fi. fa., is not payment to plaintiff. 
Price vs. White et al., 381. 

. Same: attorney, as to such claims, is defendant’s. Ibid. 

. Parol agreement of counsel disputed, not enforced. Arnold 
vs. Hall et al., 445. 

. Fees included in chattel mortgage, whether can be recovered 
by foreclosure. Quere. Dawson vs. Garland, 447. 

- Guardian’s attorney aiding in investment of fund in bonds to 
be deposited with surety on her bond to indemnify him, bank 
failing before purchase, attorney not liable. Rogers et al. vs. 
Hopkins & Glenn et al., 454. 

- Deposit, as attorney, and notice to client, who leaves fund for 
fourteen days, bank failing, attorney not liable. Ibid. 

. Ordinary cannot bring suit on admr’s bond. Smith, ord’y, vs. 
Andrews, adm’r, et al., 709. 

. Amendment, another attorney not substituted by. bid. 

. Fees claimed against trust estate, when. Vason & Davis vs, 
Gardner, trustee, 577. 

. Sickness of one of four attorneys, no continuance. Turner vs. 
State, 765. 

. Paper belonging to one party obtained by other and put in at- 
torney’s hands, court will order delivered up. Trustees of 
Chester Church vs. Blount, ez’r, 779. 


See Practice in Supreme Court, 18; Taz, 4; Witness, 2. 
ATTORNEY GENERAL. See Officers, 1. 
AUCTIONEER. See Statute of Frauds, 5. 


AUDITORS. 


1. Report unexcepted to, or exceptions overruled, made judgment 
of court. Lewis et al. os. Board Comm’rs, etc., 486. 

2. Fi. fu. against county treasurer and sureties, affidavits of ille- 
gality by each, referred to auditor, report made, and excep- 
tions by treasurer overruled, all bound. bid. 


BAILMENTS. 


1. Naked depositary only liable for gross neglect. Stewart & Pow 
oll 08, Head, 449. 
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2. Hotel, person leaving valise in office and clerk finding without 
knowing owner, is naked depositary. Ibid. 


BANK. See Attorney and Client, 12. 


BANKRUPTCY. 
1. Foreign judgment after adjudication but before discharge, sued 
on, bankruptcy good against. Anderson vs. Clark, adm’r, 362. 
. Aliter, where defendant in foreign suit pleaded bankruptcy, but 
withdrew plea and confessed judgment. did. 
3. Presumed to be debt from which bankruptcy would not dis- 
charge, or a moral obligation. bid. 
. Exemption, title remains in bankrupt. Felker vs. Crane, Boyl- 
ston & Co., 484. 
5. Exemption subject to debt made after discharge. bid. 


BENEVOLENT ASSOCIATIONS. See Corporatims, 9-10. 


BETTERMENTS. See Damages, 4; Hstutes, 5. 


BONA FIDES. See Vendor and Purchaser, 1-4; Promissory Notes, 
3-5, 10. 


BONDS. See Appeal, 4; Certiorari, 4; Trusts and Trustees, 11-14; 
Practice in Superior Court, 23. 


BONDS, (Official.) 


1. Official bond absolute on face, after breach, no defence that it 
was left with ordinary not to be delivered until other sure 
tiessigned. Lewis et al. vs. Board of Comm’rs et al., 486. 

. Especially, after principal acted under bond and received pub- 
lic revenue. Ibid. 

. Possession of bond presumptive proof of delivery; may be 
attacked when. Ibid. 

. Power of governor, or officer under dedimus potestatem, in tak- 
ing bonds, limited. Ibid. 

. Agreement to terms beyond bond, void. Ibid. 

. Sureties estopped from setting up that other sureties were to 
sign. Ibid. 


BOUNDARIES. See Venue, 4, 5. 
BURGLARY. See Criminal Law, 37. 
BY-LAWS. See Corporations, 10. 
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CATTLE. See Municipal Corporations 10-12; Criminal Law, 38-40. 


CERTIORARI. 


1. Abating nuisance by municipal authorities, certiorari, not writ 
of prohibition, is remedy. Mayor, etc., v8. Minor, svng. 
ptnr., 191. 

. From Oct. 12 to Jan. 12, more than three months. W. & A. R. 
R. vs. Carson, 388. 

3. Verdict on appeal in justice court, certiorari is to; not to judg- 
ment entered on same. Ibid. 

. Bond attested by commercial notary not invalidate. Hendrix 
& McBurney v8. Mason, 523. 

. Costs, certificate of payment of all, necessary. Osborn vs. O8- 
born, 716. 

. ‘Court costs,’ certificate of payment of, insufficient. Ibid. 


7. Justice court, when certiorari and when appeal proper. W. & 
A. R. R. v8. Dyar, 723. 


9? 


CHARGE OF COURT. 


. Context, charge taken with. State vs. S. W. R. R., 11. 
2. Full aud fairin this case. Steed vs. Cruise et al., 168. 
3. Request b sed on partial view of facts not given. Ibid. 


. ‘*Make good the damage,’’ error to charge that railroad must, 
although there was contributory negligence. Central R. R. 
vs. B.inson, 207. 

. Railroad must show ‘“‘ full measure of care and diligence; all 
that could be expected,’’ charge toostrong. W.&A. R. R. 
vs. King, 261. 

}. Substance of requests given and counsel announcing satisfied, 
no new trial because words of request not given. Durham 
vs. State, 264. 


. Context of charge excepted to considered. Central Railroad 
v8. Roach, 434. (See No. 1 above.) 


. Negligence, judge should not charge that facts show. Stewart 
& Powell vs. Head, 449. 
. Presumed correct, if not set out. Jbid. 


. Presumed not variant from what set out. Jbid. , 
. Partly right, errors in must be shown. Heard vs. State, 597. 
. Long extract excepted to, errors must be specified. Ibid. 


3. Criminal case, court gives law in, jury applies. Bailey vs. 
State, 617. 


. Warning to crowd in court, in charge. Ibid. 
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15, Allusion to argument of counsel improper. City of Atlanta vs. 
Wilson, 714. 

16. No evidence to authorize finding of involuntary manslaughter, 
no charge as to. Freeman vs. State, 736. 


17. No evidence on subject, no charge thereon. bid. 


18. Omission to charge on reasonable doubts, new trial. Richard- 
con v8, State, 825. 


CHARTER. See Corporations, 18, 19. 
CHURCH. See Trusts and Trustees, 17. 
CITY COURTS. See Constitutional Law, 26-28. 


CLAIMS. 


1. Insufficient execution, not quashed by claimant; levy dis- 
missed. Morton, Bliss & Co. vs. Gahona et al., 569. 


CODE. 


1. Error in codifying act of 1870 with §4649. Doyal vs. State, 134. 


2. Law embodied in Irwin’s Code and recognized by constitutions 
of 1868 and 1877, not held bad because title of original act 
did not cover matter in its body. Huff vs. Markham, 284. 


3. ‘‘Judgment’’ or “‘ verdict’’ on open account with personal 
service, under §3457. Fryer vs. Cole & Co., 687. 


COLORED PERSON. See Title, 9-10. 

COMITY OF STATES. See Statute of Limitations, 7. 
COMMON CARRIERS. See Railroads. 
COMPTROLLER GENERAL. See Offcers, 2. 


CONSIDERATION. See Contracts, 6; Promissory Notes, 1, 7, 8; 
Amendment, 3; Warranty, 1. 


CONSTABLE. 


1. Rule nisi against sufficient. Langley, constable, vs. Wynn, 430. 
2. Cannot fail to make money because initials of defendant stated 


wrong. Ibid. 
. Rule absolute, what transpires subsequently to, hardly relieves 
from contempt. bid. 
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4. Levy out of district of judgment or of defendant. Lewis vs. 
Wall, 646. 
5 Town marshal may be constable. bid, 






CONSTITUTIONAL LAW. 


1. Railroad allowed to take right of way and complete road at 
large expense, not enjoined until payment of damages. 
Griffin vs, Augus’a and K, R. R., 164. 

2. Dispossession of tenant holding over, law constitutional. Huff 
vs. Markham, 284. 

3. Law embodied in Irwin’s Code and recognized by constitutions 
of 1868 and 1877, not held bad because title of original act 
did not cover matter in body.- Ibid. 

4. Venue: bill to enjoin trespass on realty not suit respecting 
title. Powell vs. Cheshire, 357. 

5. Act not declared unconstitutional unless clearly so. Welborn vs- 
Estes, 390. 

6. Intention of constitution sought from whole instrument. Ibid. 

7. Practice of departments of government considered in interpret- 



















ing. Ibid. 
8. Election of judges of superior court, system of constitution of 
1877. Ibid. 







9. New circuit created, election of judge how assigned. Ibid, 

10. Legislative and judicial questions compared (passim). bid. 

11. Constitution of 1868 took effect when. Strickland et al. vs. Grif- 
jin et al., 541. 

12. County court judgment rendered July 21, 1868, good. Ibid. 

13. County court fi fa. issued July 25, 1868, invalid. did, 

14. Serving Nashville and Chattanooga R. R. by posting notice be- 
side track. WN. & C. R. R. vs. McMahon, 585. 

15. Grading streets not enjoined because of damage to adjoining 
lot. Moore vs. City of Atlanta, 611. 

16. Homestead under constitution of 1868, no supplementing. 
Mitchell vs. Wolfe, 625. 

17. Homestead under constitution of 1868 not supplemented under 
that of 1877. Ibid. 

18. Doubtful act not so construed as to impair rights growing out 
of contracts before its passage. Ibid. 

19. Subjecting trust at law is not suit respecting title. Beckwith, 
trustee, vs. Mc Bride & Co., 642. 

20. Verdict on open account, with personal service, without proof. 

Fryer vs. Cole & Co., 687. 
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. Unconditional contract in writing, receipt for notes to be col- 
lectedis not. Ibid. 


22. Railroad commission constitutional. Geo. Railroad et al. vs. 
Smith et al., comm’rs et al., 694. 


3. Railroad commission not legislative body ; rules of legal. Ibid. 
County, damages against for bad bridges, constitution of 1877 
not affect right to. Moreland vs. Troup County, 714. 


25. Taxing power of county limited. did. 


. City courts, uniformity of practice with county courts not re- 
quired. Whittendale vs. Dixon & Bro., 721. 


7. Title not covering body of act, what part bad. TIbid. 
. City court of Richmond county constitutional. Ibid. 
29. Streets, assessment on owner of adjoining property for pave- 
ment etc., constitutional. Hayden et al. vs. City of Atlanta 
et al., 817. 
See Constable 5; Justice Courts, 6. 
CONSTRUCTION. See Words and Phrases ; Conatitutional Law, 18. 
See also for construction of various wills and deeds under 
those heads. 


CONTEMPT. 


1. Constable not relieved from by error in initials of defendant. 
Langley, constable, vs. Wynn, 430. 


2. Rule absolute, what transpires after, not relieve. did. 
3. 


Jury, on proceeding for contempt, can officer demand? Quere, 
Ibid. 
4. Discretion in discharging rule not interfered with. Wikle, rec’r, 
vs, Silva et al., 717. 


See Injunction and Receiver, 21. 


NTINUANCE. 

1. None to establish lost paper for evidence, if no reason for delay 
shown. Steed vs. Cruise et al., 168. 

2. Witness absent and laches in not obtaining evidence, no new 
trial. Peters et al. vs. West, gdn., et al., 343. 

3. Amendment not work continuance, without surprise or want of 
preparation. did. 

4. Discretion as to. Turner vs. State, 765. 

5. Witness out of state as ground for. bid. 

6. Sickness of one of four attorneys, not good. Ibid, 


7. Produce ,papers, continuance to give time for notice to, where 
no laches, L'rustees of Chester Church vs. Blount, ex’r, 779. 
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8. Laches in issue, evidence necessary to determine in Supreme 
Court. Masland, Jr., et ux, vs. Kemp et al., 786. 






CONTRACTS. 
1. Statute of frauds, money furnished T. on credit of W., is not 
within. Davis, rec’r, vs. Tift, 52. 
2. Consideration necessary for promise to pay pre-existing debt of 
another. Ibid. 
. Consideration, promise acted on is. bid. 


. Specific performance of written contract for land enforced. 
Jackens vs, Nicoison, 198. 


5. Auctioneer’s memorandum of sale of land sufficient written 
contract to bind parties. bid. 


6. Note given for open account bought at risk of purchaser, assign- 
ment not made in writing, no defence when. Daniel & Cc. 
vs. Tarver et al., 203. 


7. Fine for misdemeanor, note given to solicitor general, not 
illegal. Blain et al. vs. Hitch, 275. 


. Infant’s note for buggy void. Howard vs, Simpkins et al., 322. 


Married woman may contract, except when; aliter, at common 
law. Ibid. 


10. Torts and contracts, actions on compared and discussed. City 
and Suburban Rwy. vs. Brauss, 368. 


11. Tort arising from breach of duty imposed by contract. Ibid. 
12. Through ticket over line of transportation, liability of seller 
discussed. Central R. R. vs. Combs et al., 533. 
13. Unconditiona/ in writing, judgment by default. Fryer vs. Vole 
& Co., 687. 
14. Substituted debtor to pay part of note, when may be sued. 
Sapp vs. Faircloth, 690. 







se) 





+ 








~ 







~ 






© 












See Fraud, 6. 


CORPORATIONS. 
1. Estoppel from denying incorporation by dealing with company 
assuch. Imboden et al, vs. Htowah, etc., Mining Oo., 86. (See 
No. 16 below.) 
2. Estoppel from denying president, etc., dealt with as such. Ibid. 
3. Admissions and conversations of agent in scope of agency, 
admissible. bid. 
4. Admissions of president in connection with business of office, 
admissible. Ibid. 
5. Mining company may protect ditch by injunction. Ibid. 
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6. Assessment of damages for cutting ditch, that person partici- 
pated in, shown against title claimed under him. bid. 


. Estoppel of company renting water from another from denying 
incorporation or title of latter. bid. 

. Misnomer of corporator immaterial, if proper person recog- 
nized by others. bid. 

. By-laws of benevolent association as to manner of claiming 
benefits, valid. Aarrington vs. Workingmen’s Ben. Asso’n, 
340. 

. Waive right to appeal to courts, do members, by joining asso- 
ciation where by-laws provide for reference of claims to com- 
mittee? Quezre. Ibid. 

. Charter powers strictly construed. Singleton vs. 8. W. Railroad, 
464. 

. Alienate, mortgage or lease franchise, without special grant 
of power, railroad cannot. bid. 

. Power to lease not alone free lessor from liability. bid. 

. Service on non-resident railroad by posting notice beside track 
and mailing to president. Nashville & C Railroad vs Me Ma- 
hon, 585. 

. Volunteer fire company, deceased member’s heirs have no in- 
terest in fund. Masonet al. vs. Atlanta Fire Co. No. 1, 604. 

. De facto company acting as corporation, estopped from denying 
character. Georgia Ice Co. vs. Porter & Meakin, 637. (See 
Nos. 1, 2, above.) 

. De facto converted into de jure corporation, debt of former, lat- 
ter liable for. bid. 

. Privileges, exclusive, under charter, strictly construed. Geo. 
Railroad et al. vs. Smith et al.. comm’rs, et al., 694. 


. Georgia Railroad charter, as to right to charge certain rates 
construed. bid. 


COSTS. 


1. Awarded by Supreme Court where new trial granted on terms. 
Imboden et al. vs. Htowah, etc., Mining Uo., 86. 

2. Affirmance by Supreme Court on terms, costs by whom paid. 
Summerville, ete., Co., vs. Baker, 513. 

3. Payment before dismissing and commencing in another court. 
City of Atlanta vs. Wilson, 714. 

4. Certiorari, certificate of payment of all costs necessary. Osborn 
os. Osborn, 716. 
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5. ‘* Court costs,’’ certificate of payment of, insufficient. bid. 


6. Sheriff can only charge once for bringing prisoner to court and 
returning to jail. Sapp, sh’ff, vs. Rozar, ord’y, 722. 


COUNTY COURT. See Constitutional Law, 12, 13. 


COUNTY MATTERS. See Roads and Bridges; Bonds, 1-6; Con- 
stitutional Law, 24, 25. 


COURTS. See under special name of court. See also Constitutional 
Law, 8, 9, 26-28. 


CRAWFORD, M. J. (Memorial), 855. 


CRIMINAL LAW. 
City paying prosecuting attorneys, not disqualify all jurors re- 
siding therein. Doyal vs. State, 134. 


2. Nolle prosequi, provisions as to, before submission of case to jury, 
are directory. bid. 


. Former jeopardy, after case submitted to jury. bid. 
. Former indictment, no such plea as pendency of. Ibid. 


. Motions of third person asif warning to flee and slayer running, 
admissible. did. 


6. Character of deceased for violence not proved by specific acts. 
Ibid. 


. Violent character of deceased not proved unless slayer shows 
prima facie that slayer had been assailed and was seeking to 
defend himself. bid. 


. Murder and manslaughter, malice is distinction between. Ibid. 
9. Self-defence, what must appear to justify killing. bid. 


. Shooting at one running, and killing a by-stander, is murder, 
not involuntary manslaughter. Durham vs. State, 264. 


. Fine for misdemeanor, note given to solicitor general not illegal. 
Blain et al. vs. Hitch, 275. 


. Murder, to reduce from, to manslaughter, actual assault or at- 
tempt to commit seriousinjury necessary. Wortham vs. State, 
336. 

. Provocation by words, threats, menaces or gestures not reduce 
murder. bid. 

. Murder presumed when killing shown. Ibid. 

. Justifiable homicide, what must be shown. Ibid. 

. Reasonable fears, doctrine of. bid. 


. Escape pending exception to Supreme Court, dismissal. Mad- 
den vs, State, 383. 
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. Gaming tools seized as evidence, under warrant to arrest keeper. 
Kneeland vs. Connally, 424. 


. Gaming house, suspected on common knowledge, broken open. 
Ibid. 


. Moral certainty sufficient. Heard vs, State, 597. 
. Self-defence, what necessary to justify killing. did. 
. Court gives law, jury applies. Bailey vs. State, 617. 


3. Murder, what intention sufficiently deliberate to make. bid. 


. Malice, what constitutes. bid. 


. Provocation by words, threats or gestures, not reduce murder. 
bid. 


. Warning to crowd in court house, incharge. bid. 
. Threats not constitute party assailant. did. 


. Alibi, not established as such, considered to raise a reasonable 
doubt. Landis vs. State, 651. 


. Demurrer to indictment must be in writing before arraignment. 
Wimbish vs. State, 718. 


. Venue, hearsay as to county line. Ibid. 


Venue must be proved like other facts. did. 


2. Arrest of judgment, motion must specify fatal defects in in- 


dictment. olin vs. State, 719. 


. Indictment for larceny from house, sufficient. Jbid; Goode vs. 
State, 752. 


. Assault with intent to murder, indictment for, verdict of shoot- 
ing at another. Wostenholms vs, State, 720. 


. Verdict, form of, not attacked below, not attacked here. bid. 


. Larceny charged, possession of other goods taken at same time 
shown. Wormly vs. State, 721. 


. Accomplice, evidence as to burglary, what supports. Ford os. 
State, 722. 

Malicious mischief in killing cow, what indictment sufficient. 
Arnold vs, State, 723. 


. Fence around field where cow killed shown not legal. bid. 
. Killing cow alleged, shooting shown. did. 


. Joint indictment and trial, all evidence to show guilt of either 
defendant admissible ; confining effect is for charge. John- 
son et al, vs. State, 725. 
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. Murder, on trial for, grades of manslaughter given in charge, 
if any evidence on which to base. Freeman vs State, 736 

. Intend natural and necessary consequences of act, every person 
presumed to. bid, 

. Malice makes murder, though mutual intention to fight. did. 

. Presumption of innocence. bid. 

. Former acquittal, plea good, though indictment alleges differ- 
ent date of larceny and ownership of goods. Goode vs. State, 
752. 

. Motive or malice, another indictment in which deceased was 
prosecutor of defendant, as illustrating. Turner vs, State, 765. 

. Character of deceased, dangerous or not, proved by witness 
who had long known him. Ibid. 

. ‘Other cases’’ standing on same plane of justification, when law 
inapplicable. did. 

. Murder embraces lower grades of homicides. bid. 

. Custody, defendant taken in by sheriff, on request of surety 
on bond, no ground for new trial. bid. 

. Vituperation of prisoner, attention of court must be called to. 
Ibid. 

. Omission to charge on reasonable doubts, new trial. Richard- 
son v8, State, 825. 

. Adulterer taken in act killed, justifiable. bid. 

. Husband’s right to protect wife’s virtue. Ibid. 


See Practice in Superior Oourt, 11. 
CUSTOM, See Taz, 15. 


DAMAGES. 


1. Adjoining land-owner negligently removing lateral support. 
Montgomery et al. v8. Trustees Masonic Hall, 38. 

2. Mining ditch, lessee of water refusing to give up, measure of 
damages discussed. Imboden et al. vs. Etowah Mining Co., 86. 

3. Betterments of lessee, allowance made for. Ibid. 

4. Written off to named amount, court cannot require to be, in 
general damages for personal tort. Sav., Fla. &d W. Rwy. vs. 
Harper et ux., 119. 

. Aliter, in actions on contracts or for torts to property. Ibid. 

. Contributory negligence diminishing damages; negligence 
causing injury, or want of ordinary care in avoiding same, 
doctrine discussed. Central R. R. v8. Brinson, 207. 
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7. Trespasser or person walking on railroad track injured, right 


8, 


10. 
11. 


12. 


13. 


14. 


15. 


to damages discussed. Ibid. 
**Make good the damage,”’ error to charge that railroad must, 
although there was contributory negligence. bid. 


. Exemplary damages, putting man and wife from street car. 


City, etc., Rwy. vs. Brauss, 268- 2S J 

Feelings hurt as element of damage. bid. 

‘Attorneys’ fees,’’ with no amount found, illegal and written 
off. bid. 

$50.00 for putting off street car, not excessive. bid. 

Excessiveness, verdict not set aside for, unless authorizing sus- 
picion of bias, prejudice or gross mistake. Central R. R. 08. 
Roach, 434; Singleton vs. 8S. W. R. R., 464. 

Grading streets, measure of damages to adjoining lot. Moore 
vs. City of Atlanta, 611. 

Damage feasant, cattle impounded at common law. King vs. 
Ford, 628. 


See Roads and Bridges,7 ; Trespass,3; Constitutional Law, 1. 


DEBTOR AND CREDITOR. 


1. 


a 


~ 


5. 


SNS 


© 


10. 


11. 


Wife’s secret equity inferior to claim of husband’s creditor 
without notice and on faith of that property; aliter, if with 
notice or not on faith of property. Brown vs. West et al., 201. 

Composition with creditors at specified rate, with private agree- 
ment to give some higher rate or better security, void as to 
all. Woodruff & Oo. vs. Saul, 271. 

Misrepresentation or suppression of material fact avoids com- 
position. bid. 

Misrepresentation innocently made, if acted on, constitutes 
fraud at common law. Ibid. 

Insolvent traders’ act of 1881 gave new remedy against traders. 
Blanchard & Burrus et al. vs. Vansyckle & Co. et al., 278. 

Traders having sold out, not subject to act of 1881. bid. 

Pre-existing liens not interfered with under act of 1881. bid. 

Pre-existing liens, holders of voluntarily being made parties, 
may be attacked. Ibid. 

Prior alienations and liens of insolvent trader attacked. bid. 

Voluntary assignment act of 1881 construed liberally for cred- 
itors and strictly against debtor and assignee. Orittenden 
Bros. et al. vs, Coleman & Co, et al., 293. 

Schedule must be specific and attached to deed at time of exe- 
cution. bid. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 
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. Assignment ¥ | debtor, creditors named in deed are cestuis que 


trust; may have relief in equity for mismanagement or waste 
by assignee. Cohen & Co, et al. vs. Morris & Co, et al., 313. 

Debt undisputed and named in deed, though not in judgment, 
creditor may attack assignment as fraudulent as to property 
obtained from him by fraud with which assignees are con- 
nected. Ibid. 

Assignment, can creditor both attack andclaim under: Quere. 
(See No. 19 below.) 

Payment: placing claims in hands of attorney of plaintiff, with 
instructions to collect and pay fi. fa., collection not bind 
plaintiff. Price vs. White et al., 381. 

Principal known and credit given exclusively to agent, no re- 
covery against principal. Miller vs. Watt & Walker, 385. 
Principal, purchase in fact for, but unknown to seller, latter 

may recover on discovering fact. Ibid. 

Creditor’s bill by some creditors, and receiver appointed, not 
prevent other creditor from obtaining judgment. Citizen’s 
Bank vs. Hubbard, 441. 

Assignment, creditor cannot both attack and claim under. 
Wright vs. Zeigler Bros., 501. (See No. 14 above.) 

Substitution of one debtor for another not within statute of 
frauds. Howell vs. Field, 592; Sapp vs. Faireloth, 690. 

Homestead under §2040, title remains in debtor and subject to 
debts after family broken up. Gresham vs, Johnson ei al., 
631. 


. Preference of creditor legal. McFerran, Shallcross & Oo. et al. vs. 


Davis, rec’r, 661. 


. Assignment, good unless creditors benefited repudiate. Ibid. 
. Assignment is trust and equity has jurisdiction. bid. 
. Substituted debtor to pay part of his creditor’s note, creditor 


need not pay same before suing. Sapp vs. Faircloth, 691. 


See Bankruptey; Assignment; Statute of Frauds, 1-3; Limita- 
tions, 1, 2. 


DEEDS. 


1. 


2. 


3. 
4. 


Color of title, unauthorized deed by trustee is. Montgomery et 
al. vs. Trustees of Masonic Hall, 38. 

Ambiguity explained by parol. Imboden vs. Htowah, etc., Mining 
Co., 86. 

Inconsistent clauses, first prevails. Maxwell vs. Hoppie et al., 152. 

Inconsistent clauses, doctrine not favored. Ibid. 
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. Entire instrument, given effect if possible. bid. 
. Ambiguity not raised and then explained by parol. Ibid. 


. Administrator’s deed, with order for sale, is more than color of 
title. Roberts, prest., vs. Martin et al., 196. 


. Description by numbers of lots, boundaries shown by parol. 
Ingram vs. Fisher, 7465. 
9. Sherift’s deed not perfect insufficient description in levy. 
Brown vs. Moughon, 756. 
10. Description, every part of, given effect, if possible. Harris vs. 
Hull, ex’r, 831. 
11. Boundaries and monuments stronger than courses and distan- 
ces. Ibid. 
12. Deeds referred to in description, effect of. bid. 
13. Usury paid by deed, not void; aliter, if to secure debt. Ibid. 
14. As color of title. See Title, 19. 
DEMURRER. See Equity 18-21, 29; Practice in Superior Court, 29, 
30; Res adjudicata, 3, 4; Criminal Law, 29; Practice in Su- 
preme Court, 58. 


DILIGENCE. See Negligence and Diligence. 
DOWER. 


1. Irregularities in proceedings cured by widow’s occupying land. 
Peters et al. vs. West, gdn., et al., 343. 


DRAFTS. See Promissory Notes, 21, 22. 


EASEMENTS. 


1. Lateral support of soil, adjoining land-owners have right to. 
Montgomery et al. vs. Trustees of Masonic Hall, 38. 


2. Lateral support of buildings, where title is from common grant- 
or. Ibid. 
3. Party wall, no right to change to damage of other party. Ibid. 
4. Appurtenant to lot shown by parol. Imboden vs, Htowah, etc.. 
Mining Co., 86. 
EJECTMENT. 
1. Demise in name of 8., as executor, not good, title being in S. 
as trustee. Schley, ex’r, et al. vs. Brown, 64. 
2. Contingent remaindermen, no recovery by, during life of 
cestuis que vie. Ibid, 
. Legatees suing, what makes prima facie case. Peters et al. vs. 
West, gdn., et al., 343. 
. Lot in declaration and proof, whether the same, is for jury. 
Ibid. 
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. “9th district’’ in declaration, land shown in ‘‘ old 9th’”’ militia 
district, identity for jury. bid. 

. Clearing land during life estate not set off against mesne profits, 
in suit by remaindermen. bid. 

. Establishing lost muniment of title in another court pending 
ejectment, notice necessary. Wimberly et al. vs. Mansfield et 
al., 783. 

. Complaint for land, defendant admits possession. Seilars vs. 
Cheney, adm’r, 790. 

. Common grantor, title not proved. bid. 


See Hquity, 27. 
EQUITABLE PLEADINGS. See Pleadings, 1; Homestead, 8. 
EQUITY. 


1. Facts charged in knowledge of defendant taken as true, if not 
answered, or evasively. Capital B’k of Mucon et ai. vs. Ruth- 
erford, 57. 

. Judgments when set aside in equity. bid. 


. Admitted facts in answer need not be proved; what it denies 
must be; what it asserts, not evidence if discovery waived. 
Imboden et al. vs, Htowah, etc., Mining Co., 86. 

. Wife’s separate fund paid for husband’s debt to creditor with no- 
tice, and invested in land, wife may subject in equity. Mad- 
doz et al. v8, Oaford, 179. 

. Same: wife may claim special lien on land and general de- 
cree against creditor. Ibid. 

. Prohibition not remedy for errors in municipal authorities abat- 
ing nuisance. Mayor, etc., vs. Minor, sung. pinr., 191. 

. Specific performance of written contract for land decreed. Jack- 
ens vs. Nicolson, 198. 

. Specific performance, right is ‘mutual, though only damages 

sought. Ibid. 

. Mistake in sale on one side and fraudulent advantage taken by 
other, equity grants relief. Shelton & Oo. vs, Hillis et al., 297. 

. Sale under decree, chancellor may require to be reported for 
confirmation and refuse same. Holmes, trustee, et al. vs. Har- 
ris et al., 309. 

Purchaser with notice takes subject toconfirmation. bid. 

- Beneficiaries for whose benefit order passed cannot complain. 
Ibid. 

. Assignment for creditors, injunction and receiver granted for 
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mismanagement or waste by assignee. Cohen & Co, et al. vs, 
Morgan & Oo. et al., 313. 

. Venue of bill, except to stay proceedings, is county of substan- 
tial defendant. Hdwards et al. vs. Kilpatrick, adm'r, et al., 
328. 


. Venue not given in county of administrator by his refusal to 
sue. bid. 


. Fraudulent conveyance to defeat creditors, equity will not aid 
grantor or his heirs to recover. bid. 


. Enjoining trespass to realty, venue is residence of defendant. 

Powell vs, Cheshire, 357. 

- Demurrer because common law remedy, filed at first term. 

Ibid. 

. Jurisdiction, want of in court, whenever discovered, case dis- 

missed. bid. 

. General demurrer for want of equity considered filed, not raise 

question of common law remedy. Powell vs. Cheshire, 357. 

. Amendment after demurrer, latter not reach forward and cover 

bill and amendment. bid. 

. Waste in future enjoined and damages given for past. bid. 

. Trespass, equity will enjoin when. bid. 

. Shade trees, cutting of, enjoined. bid. 

Fund of ward invested in firm; surviving partner with notice 
assigning, fund followed by bill. Carter, sung. pinr., et al. 
vs. Lipsey, 417. 

. Special verdict, practice as to. Ibid. 


Redemption of land recovered for non-payment of purchase 
money, allowed when. Hightower et al. vs. Cravens et al., 
475. 

. Exchange of land and possession given, discovery of prior parol 

sale of part before deeds made, not prevent consummation. 

Temples vs. Temples et al., 480. 


. Withdraw demurrer before ruled, right to. Smith vs. Hornsby 
et al., 552. 


. Plea and answer disposed of in order. Ibid. 

Demurrer containing general ground sustained, bar to second 
bill. did. 

. Assignment for creditor is trust, and equity has jurisdiction. 

MeFerran, Shallcross & Co. et al. vs. Davis et al., 661. . 

. Trust estate, power to allow mortgage at chambers. Weems, 

trustee, vs. Coker, 746. 
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34. Neglect, equity will not relieve against one’s own. Massey vs, 
Cotton States L. Ins. Co., 794. 


35. Insurance policy plainly ordinary life policy, and premiums 
paid for ten years, no relief on ground that insurer applied for 
paid-up policy. bid. 






36. Sale of estate to support life tenant and minor remaindermen, 
equity may allow. Rakestraw, ex’z, vs. Rakestraw et al., 806. 






See Injunction and Receiver; Pleadings, 1. 






ESTATES. 









1. Party wall, tenancy in commonin. Montgomery et al. vs. Trus- 


tees of Masonic Hall, 38. 

2. Ante-nuptial and post-nuptial deeds construed. bid. 

3. Life use in daughter, with remainder use to her surviving chil- 
dren, and contingent remainder over, will construed to create. 
Schley, ex’r, et al. vs. Brown, 64. 

4. Contingent remainder after trust estate, what parties necessary 
before court, to grant order of sale. bid. 

5. Clearing land during life estate not set off against mesne profits, 
in suit by remaindermen. Peters et al. vs. West, gdn., et al., 
343. 

6. Life use with remainder in fee, with executory devise over, will 
which created. Haddock et al. vs. Perham, ord’y, et al., 572. 

7. Tenants in common, wife and children, with trust during mi- 
nority, will which created. Edwards et al. vs. Worley, 667. 

8. Life estate with remainder over, will which created. Rake- 
straw, ex’x, v8. Rakestraw et al., 806. 

9. ‘‘Control’’ estate for life, not give power of sale. Ibid. 




















See Trusts, 4. 







ESTOPPEL. 

1. Incorporation not denied, after dealing with as such. Imboden 
9. Etowah, etc., Mining Oo., 86. 

2. President and corporators dealt with as such, not denied. Ibid. 

3. Incorporation of lessor not denied by lessee. bid. 


4, Title of lessor not denied by lessee. Ibid. 
5. Admissions in judicio estop. Anderson vs, Clark, adm’r, 362. 


6. Bankruptcy, plea put in and withdrawn and judgment con- 
fessed, estops from pleading same in suit on judgment. Ibid. 


7. Sureties on bond of county treasurer receiving commission and 
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collecting revenue, estopped from setting up agreement with 
ordinary for other sureties to sign. Lewis vs. Board of 
Comm’ rs, etc., 486. 


8. Administrator de bonis non not estopped by presence of admin- 
istrator at sale. Sellars vs. Cheney, adm’r, 790. 


EVIDENCE. 
1. Loss of deeds, what sufficient proof to admit secondary evi- 
dence. Imboden et al. vs. Etowah, etc., Mining Co., 86. 


. Admissions and conversations of agents of corporations in 
scope of business, admissible. Ibid. 
. Easement appurtenant to land shown by parol Jbid. 
. Ambiguity in deed explained by parol. Jbid. 
5 Admissions of president of corporation in business of office, 
admissible. Ibid. 
Hearsay as to death, admissible. Ibid. 


. Assessment of damages against company for cutting ditch, that 
person participated in, shown against title claimed under 
him. Ibid. 


. ‘Thought ”’ certain admissions were made, admissible. did. 


. Transactions among corporators throwing light on work of cor- 
poration, admissible. Ibid. 

. Newly discovered, cumulative, no new trial. Sav., Fla. & W. 
Rwy. vs. Harper et ux., 119; Hutchins vs. State, 727. (See 
Nos. 26-28 below.) 

. Newly discovered, to impeach witness, no newtrial. Doyal vs. 
State, 134; Wallace vs. State, 722; Philzow vs. State, 726. 

. Ambiguity in deed not raised and then explained by parol. 
Maxwell vs. Hoppie et al., 152. 

. Ruled in, deed being wrongly, and then withdrawn, no new 
trial. Steed vs. Cruise et al., 168. 

. Will proved in common form, admissible. Peters et al. vs. 
West, gdn., et al., 343. 

. Dower proceedings irregular, not rejected, if widow occupied 
land. Ibid. 

. Feelings hurt, shown in suit for putting off of street car. City, 
etc., Rwy vs. Brauss, 368. 

. Guardian being clerk of county commission or keeping their 
books, properly rejected. Carter, svng. ptnr., et al. vs. Lipsey, 
417. 

. Fraud between vendor and others, unknown to vendee, inad- 
missible to annul sale. Wright vs. Zeigler Bros., 51. 
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. Assignee, suit against amended to be against individual, not 


render evidence taken inadmissible. Jbid. 


. Judgment against trustee, prima facie evidence against sureties 


on bond. Haddock et al. vs. Perham, ord’y, et al., 572. 


. Homestead by married woman not showing out of whose prop- 


erty carved, rejected. Langford vs. Driver, 588. 


22. Ground of objection to evidence must be stated. Langford vs. 


Driver, 588; Wormly vs. State,721. (See Practice in Supreme 
Court, 6.) 


3. Interrogatories, motion to suppress must be in writing and ad- 


versary notified. Ibid. 


24. County lines, hearsay as to. Wimbish vs. State, 718. 
. Larceny charged, possession of other goods taken at same time 


shown. Wormly vs. State, 721. 


. Newly discovered, diligence must be shown. Hutchins vs. State, 


724; Philizow vs. State, 726. 


. Newly discovered, must be pertinent. Jbid. (See Wallace vs. 


State, 722.) 


28. Newly discovered, character, etc., of witness shown. Ibid. 


(See Nos. 10-11 above.) 


. Joint indictment and trial, all evidence to show guilt of either 


let in; limiting effect is for charge. Johnson et al. vs. State, 
725. 


. Aliunde evidence of service of bill of exceptions not shown. 


Akerman, ex’x, vs. Neel, vec’r, 728. 


31. Parol to identify and show bounds of lots conveyed by num- 


bers. Ingram vs. Fisher, 745. 


32. Levy, insufficient description, inadmissible. Brown vs. Moug- 


hon, 756. 


. Indictment in which deceased prosecuted defendant introduced 


to show motiveor malice. Turner v8. State, 765. 


. Record altered by nunc pro tunc order, as muniment of title, 


pending ejectment, without notice, rejected. Wimberly et 
al. vs. Mansfield et al., 783. 


. Parol admissible to show that, where order taken nunc pro tunc, 


no original order was granted. Ibid, 


See Practice in Supreme Court, 57. 


County court fi. fa. issued July 25, 1868, void. Strickland et al. 
vs. Griffin et al., 541. 
Mortgage fi. fa. on personalty must show on whose property to 
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be levied. Morton, Bliss & Co. vs. Gahona et al., 569. 
EXTRADITION. See Jurisdiction, 3. 
EXTRAORDINARY REMEDIES. See Ne Ezeat; Injunction. 
FERTILIZERS. 


1. Implied warranty of. Barry & Oo. vs. Usry et al., 711. 


FIRE COMPANY See Corporations, 15. 


FORMER ACQUITTAL. See Criminal Law, 46. 


FORMER RECOVERY. See Res adjudicata. 


FRAUD. 


1. Judgment or conveyance set aside for. Capital Bank of Macon 
et al. vs. Rutherford, 57. 

. Suppression of material fact is. Ibid. 

3. In composition with creditors avoids. Woodruff & Co. va. Saul, 
271. 
Misrepresentation or suppression of material fact is fraud. Ibid. 

. Misrepresentation innocently made, if acted on, is fraud at 
common law. Ibid. 

. Mistake in sale on one side and fraudulent advantage on the 
other, relief in equity. Shelton & Co. vs. Ellia et al., 297. 

. Conveyance to defeat creditors, equity will not aid recovery by 
grantor or heirs. Edwards et al. vs, Kilpatrick, adm’r, et al., 
328. 

. Misrepresentations to avoid sale, must have been made before 
and relied on. Wright vs. Zeigler Bros., 501. 

. Fraud against others not known to vendor, immaterial. did. 

Assignee for creditors not affected with notice of assignor’s 
fraud. Ibid. 

. Election to affirm and enforce sale procured by fraud or re- 
scind it. Ibid. 

- Note obtained by fraud, good in hands of innocent purchaser 
before due. Merritt vs. Bagwell, 578. 

. Same: note traded for personalty, maker cannot compel in- 
dorsee to rescind or to hold property and litigate with pur- 
chaser. Ibid. 

Judgment attacked collaterally for, when. Wimberly et al. ve. 
Mansfield et al., 783. 
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15. Not presumed, from failure to name all children in proceedings 
for year’s support. Norris et al. v8. Dunn et al., 796. 


16. Fraud, effect on prescription. Veal et al. v8. Robinson, 809. 


See Assignments, 4. 
GAMING. See Police, 2, 3. 


GARNISHMENT. 


1. Traverse of answer made when. Banks vs. Hunt et al. 741. 


2. Answering and admitting indebtedness not alone discharge 
garnishee. bid. 


3. Discharge garnishee, what necessary to. bid. 
4. Wages, exemption how and by whom set up. bid. 


See Homestead, 8. 
GEORGIA RAILROAD. See Corporations, 19. 


GIFT. See Judgments, 3. 


GOVERNOR. See Officers, 3; Bonds, 4. 


GUARDIAN AND WARD. 
1. Fund of ward used in business of guardian’s firm; guardian 
dying; surviving partner with notice assigning, bill to fol- 
low fund. Carter, song. pinr., et al. vs. Lipsey, 417. 
2. Lien on estate of guardian fixed on his death. bid. 


3. Invest funds of ward in bonds and place in hands of security 
on bond, to secure him from loss, agreement to, not illegal. 
Rogers et al. vw. Hopkins & Glenn et al., 454. 


. Same: attorney aiding guardian to make investment, bank 
failing before consummated, attorney not liable. Rogers et 
al, vs. Hopkins & Glenn et al., 454. 


HABEAS CORPUS. See Roads and Bridges, 1. 
HILL, B. H., (Memorial), 849. 
HOMESTEAD AND EXEMPTION. 


1. Married woman applying must show out of whose property 
asked. Langford vs. Driver, 588. 

2. Supplemental, none under constitution of 1868. Mitchell vs. 
Wolfe, 625. 

8. Supplement homestead granted under constitution of 1868, after 
adoption of that of 1877, cannot. bid. 
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4, Exemption under §2040 of Code does not change title. Gres- 
ham vs. Johnson et al., 631. 
5. Under §2040, dependent members dying or sons becoming of 
age, property liable for debts of owner. bid. 
3. Dependent females, homestead under §2040 continues for. Jbid. 
. Money not finally set apart. Richardsvs. Jernigan et al., ex’rs, 
650. 
. Money: equitable plea under garnishment asking decree to 
secure money for investment, bad. Ibid. 
9. Purchase money, deed to wife, husband giving note for part, 
is not. Semble. Haynie vs. Watson, 707. 
10. In bankruptcy. See Bankruptey. 4, 5, 


HOMICIDE. See Criminal Law, 5-10, 12-16, 23-27, 42-45, 47-50, 
54; Actions, 7. 


HOTEL. See Jnns. 
HUSBAND AND WIFE. 


1. Ante-nuptial deed construed. Montgomery et al vs. Trustees of 


Masonic Hall, 38. 

. Testamentary power of wife under. bid. 

3. Post-nuptial could not alter ante-nuptial deed. bid. 

. Post-nuptial deed construed. did. 

. Separate estate of wife cannot be bound as surety, nor by as- 
suming debt of husband. Capital Bank of Macon et al. vs. 
Rutherford, 57. 

6. Separate estate of wife sold to pay debt of husband, void. did. 

. Separate funds of wife knowingly received by husband’s debtor 
for his debt, recoverable; if invested, property subjected in 
equity. Maddox et al. vs. Oxford, 179. 

8. Same: if bond for titles to land in which fund invested was 
given to husband, who was insolvent, and wife received sup- 
port from it, proper set-off to her claim. did. 

. Maintenance of wife, duty of, is on husband; if insolvent, her 
separate property used ; creditor who received separate prop- 
erty and from whom sup ort received, subrogated to right of 
set-off. Ibid. 

- Same: special lien of wife only on land, general decree for bal- 
ance against creditor. Ibid. 

. Wife’s money used to pay for land and title taken in husband’s 
name, creditor of husband without notice and on faith of 
that property can subject. Brown vs. West et al., 201. 
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ILLEGALITY. 


1. Principal and sureties filing to fi. fa. on bond of county treas- 


“~e 


INDICTMENT. See Criminal Law, 2, 4, 29, 32, 33, 34, 41, 47. 


INFANTS AND INFANCY. 


» 
~ 


3. Note of infant for buggy not good. bid. 





12. Note, married woman could not give at common law; nor rat- 
ify after coverture, except on new consideration. Howard 
vs. Simpkins, 322. 

13. Contracts of married woman good, except to be surety, or assume 
or pay debt of husband. bid. 

14. Promissory note signed by married woman and negotiated, 
good, though in fact surety. Ibid. 

15. Purchase by husband, in fact for wife, but unknown to seller, 
latter may sue wife on discovering fact. Miller vs. Watt & 
Walker, 385. 

16. Homestead taken by wife must show out of whose property 
earved. Langford vs. Driver, 588. 

17. Adverse holding of wife against husband, prescription based 
on. Veal et al. vs. Robinson, 809. 

18. Agency of husband for wife, (passim). Ibid. 

19. Possession, what presumed where both live on land. (passim.) 
lbid. 

20. Protect wife’s virtue, husband’s right to. Richardson vs. State. 


825. 
See Title 1. 


urer, but one case and all bound by auditor’s report Lewis vs. 
Board of Comm’ rs, etc., 486. 
General statements in affidavit disregarded. Lewis vs. Wall, 
646. 
. Perjury as ground of illegality, witness must be convicted and 
evidence material. Ibid. 
Constable outside district of judgment or of defendant making 
levy, not bad. bid, 
. Backing of justice court fi. fa., want of, not make levy bad. 
Tid. 


. Age as affecting rule of diligence discussed. Central R. R. vs. 
Brinson, 207. 

. Promissory note of. infant not good in hands of bona fide in- 
dorsee. -Howard vs. Simpkins et al. , 322. 
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4. Clerking not make infant responsible for contracts, under Code, 
§2733. Ibid. 


5. Business, infant in, note must be connected with, to bind. bid. 


See Public Policy, 1. 


INJUNCTION AND RECEIVER. 


1. Properly granted. Capital B’k etal. os, Rutherford, 57; Oritten- 
den Bros, et al. vs. Coleman & Co. et al., 293. 


2. Mining ditch being tapped, injunction to prevent. Imboden et 
al, vs. Etowah, etc., Mining Co., 86. 


. Interest in mine will support bill. did. 

. Railroad taking right of way and building road at large ex- 
pense, not then enjoined till payment of damages. Griffin 
vs. Aug. & K. R. R., 164. 

. Under insolvent trader’s act of 1881, discussed. Blanchard & 
Burrus et al. vs. Vansyckle & Co. et ul., 278; Crittenden Bros. 
et al. vs Coleman & Co, et al., 293. 

3. Affidavits required by order shown to adverse party, before 
hearing, if not so, rejected. Huff vs. Markham, 284. 

. Affidavits not filed and notice given to opposite party, rejected. 
Ibid. 

. Dispossession of tenant for non-payment of rent not enjoined 
because landlord violated independent covenants. Ibid. 

. Discretion on conflicting evidence. Shelton & Co. vs. Ellis et al. 
297 ; Hotmea, trustee, et al. vs. Harris et al., 309; Strickland et 
al. va, Griffin et al., 541; Moore vs. City of Atlanta, 611. 

. Assignee for creditors, waste or mismanagement enjoined, 
and receiver. Cohen & Co. et al. vs. Morris & Co. et al., 313. 

. Witness to will refusing to testify to execution, administration 
not enjoined to test his memory or perjury. Mosely et ul. 0s. 
Carr et al., adm’rs, 333. 

2. Trespass enjoined when. Povell vs. Cheshire, 357; Strickland et 
al, vs. Griffin et al,, 541. (Venue of case, see 357.) 

- Receiver on bill by some creditors not prevent judgment by 
another. Citizens’ B’k vs. Hubbard, 411. 

. Practice proper as to restraining order, hearing, etc. Strick- 
land et al. vs. Griffin et al., 541. 

. Leaving state with property not enjoined. Bleyer et al. vs. 
Blum & Co., 558. 

. Ne exeat and injunction discussed and practice stated. bid. 

Opinion on facts not expressed in granting injunction. bid. 
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. Grading street not enjoined for damages to abutting lot. Moore 
vs. Oity of Atlanta, 611. 


. Collusion of municipal authorities for gain enjoined. bid. 
. Same: clear proof required. bid. 


. Possession of receiver, goods taken from, is contempt. Wikle, 
rec’r, 08. Silva et al., 717. 

. Possession restored to receiver. bid. 

. Possession, evidence conflicting as to, discretion of chancellor. 
Ibid. 

. Title not inquired into. bid. 

25. Fast writ of error, none to refusal to dissolve. Bleyer et al. va. 

Old Hickory Dist, Vo., 724. 

. Receiver, permission to file bill against, necessary. Jones et al. 
vs, Cosby, 726. 

INNS. 


1. Valise left in office, clerk finding without knowing owner, is 
naked depositary. Stewart & Powell vs. Head, 449. 


2. Same: only liable for gross neglect. Ibid. 
INSANITY. 


1. Question not sufficiently made. Weems, trustee, vs. Coker, 746. 
INSOLVENCY. See Debtor and Creditor, 5-11; Assignment. 


INSURANCE. 


1. Policy not altered from ordinary life to paid-up policy, because 
insurer supposed he was getting latter, having been grossly 
negligent in discovering. Massey vs. Cotton States L. Ins. Ov., 
794. 


INTEREST AND USURY. 


1, Taxes not bear interest, except on contract express or implied, 
or from vexatious litigation. State os. 8. W. R. R, 11. 


2. Twenty per cent. against attorney after demand, is legal rate. 
Gray vs. Conyers, adm’r, 349. 


. Deed to pay usury not void; aliter, to secure. Harris vs. Hull, 
ez’r, 831. 


INTERROGATORIES. 


1. Suppress, motion to must be in writing and notice given. Jang- 
Jord v8. Driver, 588. 


JUDGES. See Constitutional Law, 8-9; Practice in Superior Court, 22. 
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JUDGMENT. 
1. Set aside for fraud. Ouxpital B’k of Macon et al. vs. Rutherford, 
57. ° 

. Year’s support, grant of, not collaterally attacked, except for 

what. Goss vs. Greenaway et. al., 130. 
Parol gift of land not completed, judgment against donor binds. 
Hughes et al. vs. Berrien, adm’r, et al , 273. 
Bona fide purchaser, under four years’ statute, son is not, under 
parol gift and possession. Ibid. 
5. Four years’ statute not apply where possession before judg- 
ment, (passim). Ibid. 

. Wrong judgment on right verdict, no new trial; direct excep- 
tion proper. Gray vs. Conyers, adm'r, 349. 

. Foreign judgment, rendered after adjudication in bankruptcy 
but before discharge, sued on, plea of bankruptcy good. én- 
derson vs. Clark, adm’r, 362. 

. Aliter, where bankruptcy pleaded in foreign suit but plea with- 
drawn and judgment confessed. did. 

. Concludes as to jurisdiction of person, if not pleaded. King vs. 
Phillips, 409. (See No. 14 below.) 


. County court, judgment July 21, 1868, good. Strickland et al, va. 
Griffin et al., 541. 

. Against trustee is prima facie evidence against sureties on bond. 
Haddock et al. vs. Perham, vrd’y, et al., 572. 

. Motion in arrest, not for amendable defect. Merritt vs. Bagwell, 
578. 


. Personal judgment against non-resident railroad based on ser- 
vice by posting notice and mailing to president. Nashville & 
C. R. R. vs. McMahon, 585. 

. Conclusive as to liability. Geo. Ice Co. vs. Porter & Meakin, 637. 

. Perjury as ground of illegality, offender must be convicted and 
evidence essential. Lewisvs. Wall, 646. 

. Of justice of peace, not at court-ground, void. Boeeman vs. 
Singer Mfg. Co., 685. 

Unconditional contract in writing, judgmenton. Fryer vs. Cole 

& Co., 687. 

. Possession of purchaser, to relieve against judgment, must be 
actual. Phinizy & Clayton vs. Porter et al., 713. 

. General judgment, can it be rendered on foreclosure of lien? 
Quzre. Nichols vs. Whelchel et al., 719. 

. Purchase before judgment, bona fides, want of notice and four 
years statute not apply. bid. 
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21. Arrest, motion in, must specify fatal defects in indictment. 
Rolin vs. State, 719. 


22. Final judgment te which exception may be taken. Parker vs. 
Dorsett, gan., 727; Continental Nat. B’k et al. vs. Folsom,.728. 

23. Attacked collaterally forfraud, when. Wimberly et al.vs. Mans- 
Jield et al. , 783. 

24. Attacked, nune pro tune order, by showing original never ex- 
isted. Ibid. ; 

25. Justice court summons in 1876, for more than $50.00, returnable 


in less than 20 days, judgment void. Sellars vs. Cheney, 
adm’r, 790. 


See Administrators and Hxecutors, 8; Res Adjudicata; Year's 
Support, 9. 


JURISDICTION. 


1. Want of, whenever discovered, case dismissed. Powell vs. 
Cheshire, 357. 


2. Of person held under extradition, what sufficient to sustain 
plea to. King vs, Phillips, 409. 


3, Failure to plead as to jurisdiction of person, judgment con- 
cludes. Ibid. 


4. Trust estate, subjecting at law is not suit for land. Beckwith, 
trustee, vs. McBride & Co., 642. 


See Venue, 


JURY AND JURORS. 


a. City paying attorneys to prosecute, not disqualify all residents 
therein. Doyal vs. State, 134. 


. Sixty years, juror over, is disqualified ; duty of court to excuse 
him. bid. 


. Entering of room where some of jury selected were, by out- 
sider, when not require new trial. bid. 


. Bailiff sleeping with jury, but no conversation as to case, no 
new trial. Ibid. 


. Remaining in court room at night by consent, access to books 
and reading Code not cause new trial. Durham vs. State, 264. 


. Disqualification of juror shown by previous declarations, affida- 
vits conflicting, no new trial. Ibid. (See No. 11 below.) 


. Disqualification must be shown unknown before trial. did. 


8. Law and facts, jury judges of in what sense. Bailey vs. State, 
617. 
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9. Limit of service to four weeks in one year, discussed and con- 
strued. Atlanta, etc., Rwy. vs. Ray, 674. 


10. ‘‘Professional’’ jurors, evil discussed. Ibid. 

11. Partiality of jurors alleged, affidavits conflicting, discretion of 
judge. Wallace vs. State, 722; Turner vs. State, 767. (See 
No. 6 above.) 


12. Regular term, jurors from may be ordered to attend special 
term or new jury drawn. Turner vs State, 765. 


13. Competent when drawn, may serve, though revision of jury 
box before service. bid. 


JUSTICE COURTS. 
1. Certiorari: Oct. 12 to Jan. 12, more than three months. W. 
& A. R. R. vs. Carson, 388. 
2. Certiorari is to verdict on appeal in justice court; not to judg- 
ment entered on same. Ibid. 
3. Appeal to jury in, and to superior court, right of. Hendrix & 
McBurney vs. Mason, 523; Candler et al. vs. Mann, 726. 


4. No pleadings required in. Howell vs. Field, 592. 

5. Court-ground, judgments not rendered at, void. Bozeman vs. 
Singer Mfg. Co., 685. 

6. Returnable in less than 20 days, for more than $50.00, in 1876, 
judgment void. Sellars vs. Cheney, adm’r, 790. 

7. Same: continuance until after 20 days not make good. bid, 
See Appeal ; Certiorari. 

LACHES. See Continuance 1, 2,8; Practice in Supreme Court, 18, 28; 

Statute of Limitations, 5; Equity, 34. 


LANDLORD AND TENANT. 


1. Dispossession of tenant holding over, or for non-payment of 
rent, constitutional. Huff vs. Markham, 284. 


2. Independent covenants violated by landlord, not require injunc- 
tion to restrain dispossession of tenant for non-payment of 
rent. bid. 


See Estoppel, 3-4; Damages, 3. 


LARCENY. See Criminal Law, 36. 


LAWS. 


1. Local law not repealed by subsequent general law, except when. 
Mayor, etc., v8. Minor, svng. ptnr., 191. 
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2. Common law presumed of force in other states, unless con- 
trary appears. Woodruff & Oo. vs. Saul, 271. 


3. Doubtful act not so construed as to impair rights under con- 
tracts prior to its passage. Mitchell vs. Wolfe, 625. 


See Constitutional Law. 
LEASE. See Landlord and Tenant; Railroads, 22-25. 


LEGACIES. 


1. Ejectment by legatees, what makes prima facie case. Peters et 
al. va, West, gdn., et al., 343. 









. 






LEGISLATURE. See Constitutional Law, 5, 6, 9. 


LEVY AND SALE. 
1. Failure to make sale under distraint not excused by error in 
initials. Langley, constable, vs. Wynn, 430. 
2. Mortgage fi. fa., on foreclosure on personalty and counter affi- 
davit, becomes mesne process. Dawson vs, Garland, 447. 
3. Amendment of same by striking part objected to, levy not fall. 
Ibid. 
4. Void fi. fa., sale under void. Strickland et al. vs. Griffin et al., 
541. 
5. Possession, who sheriff may turn out to put purchaserin. bid. 
6. Possession, order to give, not make void sale good. Ibid. 
7. Perfect equity subject to levy. Geo. Ice Co., vs, Porter & Meakin, 
637. 
8. Constable levying out of county of judgment or of defendant. 
Lewis vs, Wall, 646. 
9. Backing of fi. fa. in justice court, want of, not make levy bad. 
Ibid. 
10. Constable who is town marshal, levy by not bad. Ibid. 
11. Description in levy, whatinsufficient. Brown 0s. Moughon, 756. 
12. Description not perfected by sheriff’s deed. did. 
13. Defective description not submitted to the jury. bid. 


See Homestead, 5. 

























LIFE. See Mortality Tables, 843, et seq. 


LEX LOCI. See Limitations, 6. 






LIENS. See Husband and Wife, 7, 10; Debtor and Creditor, 7-9; 
Judgmenis, 18. 
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LIFE ESTATE. See Estates, 5. 


LIMITATIONS, STATUTE OF. 


1. Suspended for five years where unrepresented estate is creditor ; 
not where itis debtor. Pendleton, for use, vs. Andrews, adm’r, 
306. 


- Suspended only for one year from date of administration, claim 
against estate is. Ibid. 


. Certiorari: Oct. 12 to Jan. 12, more than three months. W. 
& A. R. R. vs. Carson, 388. 


. Dismissed for want of process, right of renewal in-six months 


not apply to case falling under act of 1869. Reese vs. Toller- 
son & Kirby, 443. 


. Stale demands in equity. Hoskins et al. vs. Sheddon, adm’r, et 
al., 528. 
. Lex Loci, when applicable. bid. 


. Four years possession relieving against judgment; must be 
actual. Phinizy & Clayton vs. Porter et al., 713. 


. Bona fide purchase and four years statute not apply where pur- 
chase is before judgment. Nichols vs. Whelchel et al., 719. 


LIS PENDENS. See Vendor and Purchaser,4; Abatement, 3-5. 


LOST PAPERS. 
1. Foundation necessary for secondary evidence. Imboden et al. 
vs. Etowah, etc., Mining Co., 86. 


2. Continuance not granted to establish, for use in evidence, if no 
excuse for delay shown. Steed vs. Cruise et al., 168. 


3. Will lost, how proved. Mosely et al. vs. Carr et al., adm’rs, 333. 


4. Establishing muniment of title pending ejectment, notice to 
other party necessary. Wimberly et al. vs. Mansfield et al., 
783. 


MALICIOUS MISCHIEF. See Criminal Law, 38-40. 
MANDAMUS. See Practice in Supreme Court, 19. 
MANSLAUGHTER. See Criminal Law, 8, 10, 12, 54. 


MASTER AND SERVANT. 


1. Servant going beyond place of duty and falling in reservoir, no 
recovery against master. Wef & Co. vs. Broom, 256. 
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2. Homicide from negligence of fellow servant must amount to 
crime, to recover against master. (Hall, J., not concurring.) 
Central R. R. vs. Roach, 434. 


3. Aliter of railroads and druggists. bid. 


4. Railroad employé injured, no negligence shown, non-suit. Bell 
vs, W. d A. R. R., 566. 


5. Same: dangerously defective tool knowingly used. bid. 
6. Command of superior employé not relieve negligence. bid. 


7. Railroad employé, duty to by road as to selecting and superin- 
tending machinery. Altlania, etc., Rwy. vs. Ray, 674. 


8. Servant out of usual place must show duty at place where in- 
jured. Ibid. 


MESNE PROFITS. See Hectment, 6. 
MILL TIMBER. See Trespass, 3. 


MINES AND MINING. 
1. Injunction granted to restrain tapping mining ditch. Imboden 
vs. Htowah, etc., Mining Co., 86. 
2. Ditch is appurtenant to mining lands for which dug. bid. 


3. Lessee of water in ditch cannot deny incorporation or title of 
lessor. Ibid. 


4. Damages, proper measure of discussed, where lessee refuses to 
return ditch. bid. 


MINORS. See Infants and Infancy. 
MISJOINDER. See Parties. 
MISTAKE. See Zquity, 9. 


MONTEZUMA. 
1. Charter power to abate nuisances. Mayor, etc., vs. Minor, song. 
pinr., 191. 


MONTHS. See Cortiorari, 2. 
MORTALITY, TABLES OF. See Appendie, 843 et seq. 


MORTGAGE. 


1. F%. fa., on foreclosure on personalty and counter-affidavit, be- 
comes mesne process. Dawson ve. Garland, 447. 


2. Amendment of same allowable. bid. 
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3. Amendment striking part objected to, levy not fall. bid. 

4. Attorneys’ fees included in chattel mortgage, whether recovered 
by foreclosure. Ibid. 

5. Description of personalty on vessel, what insufficient. Morton, 
Bliss & Co. vs. Gahona et al., 569. 

6. Whose property should be stated in fi. fa. on foreclosure. bid. 

7. Debt must be shown outstanding, on foreclosure. Weems, trustee, 
vs. Coker, 746. 

8 Negotiable note secured not produced or accounted for, non- 
suit. did. 

9. Trust estate, power to mortgage, granted at chambers. bid. 


MOTION IN ARREST OF JUDGMENT. See Judgments, 12, 21. 


MURDER. See Criminal Law, 7-9, 10; 12-16, 23-27, 42-45, 47-50, 
54, 


MUNICIPAL CORPORATIONS. 
1. Nuisances, power of mayor, etc., of Montezuma to abate. 
Mayor, etc., 08. Minor, song. pinr., 191. 
. Certiorari from decision, not writ of prohibition. bid. 
. Bridge in street, liable either for misfeasance in building or neg- 
ligence in keeping in repair. Mayor, etc., vs, Braxton, 193. 
. Grade fixed but not recorded, as required by charter, no dam- 
ages or injunction for changing. Moore vs. City of Atlanta, 
611. 
. Grading street, damages to abutting lot recovered. bid. 
. Same: measure of damages. bid. 
, — streets not enjoined because adjoining lot damaged. 
id. 
8. Collusion of authorities for gain, enjoined. Ibid. 
9. Same: strong proof required. J did. 
10. Stock running at large against ordinance, impounded, no pos- 
sessory warrant. King vs. Ford, 628. 
11. Same: remedy of owner, if rights violated. bid. 
12. Damage feasant, cattle impounded at common law. Ibid. 
13. Embankment in street, liability for injury. Oity of Atlanta vs. 
Wilson, 714. 


14. Tax on business, charter power of Savannah to classify. 
Wilder & Co. vs. Mayor, ete., of Savannah, 760. 


15. Tax on business, person carrying on two or more businesses. 
Ibid. 


16. Custom as affecting same. bid. 
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17. Tax on business, power to lay, each member of firm taxed? 
Ibid. 

18. Assessment for improvement of streets, on owners of adjoin- 
ing lots, is not tax. Hayden et al. vs. City of Atlanta et ail., 
817. 

19. Same: assessment is not exercise of eminent domain. bid. 


See Police, 


NE EXEAT, 
1. Injunction and ne exeat compared. Bleyer et al. vs. Blum & 
Co., 558. 
2. Is ex parte. Ibid. 
3. Practice in. Ibid. 
NEGLIGENCE AND DILIGENCE. 


1. Lateral support of adjoining landowner torn away without no- 
tice, when not negligence. Montgomery et al. vs. Trustees of 
Masonic Hall, 38. 

2. Contributory diminishing recovery ; negligence causing injury, 
or want of ordinary care in avoiding, preventing recovery, 
doctrine discussed. Central Railroad vs. Brinson, 207. 

3. For jury, and rule varies with facts of each case. Ibid. 

4. Age as affecting rule of diligence or negligence. bid. 

5. Railroads, presumption against; rule of diligence required of ; 
‘negligence of person injured and its effect; walking on rail- 
road track, etc. See under Railroads. 

6. Gratuitous act, only slight diligence required. did. F 

7. Non-suit not granted if negligence can be inferred from evidence. 
Neff & Oo. vs. Broom, 256. 

8. Servant going beyond place of duty and falling in reservoir, no 
recovery against master. bid. 

9. Charge should not tell jury facts constitute negligence. Stewart 
& Powell vs. Head, 449. 

10. Non-suit if no negligence shown, or negligence in railroad em- 
ployéinjured. Bell vs. W. & A. R. R., 566. 

11. Dangerously defective tool, employé of railroad knowingly 
using cannot recover. Ibid. 

12. Command of superior employé not relieve negligence. bid. 

13. Railroads, duty to operatives as to selecting and superintending 
machinery. Atlanta, etc., Rwy vs. Ray, 674. 

14. — out of usual place must show duty in place where hurt. 
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215. Same: lossof memory not change rule. Ibid. 
16. Equity not relieve against one’s own negligence, Massey vs. 
Cotton States L. Ins. Oo., 794. 











NEGOTIABLE INSTRUMENTS. See Promissory Notes. 


NEGRO. See Title, 9-10. 


NEW TRIAL. 
1. Witness subpcenaed under wrong name, is not newly discov- 
ered after trial. Savannah, Florida & W. Rwy. vs. Harper 
et ux., 119. 


2. Mistake of witness who answered clearly and as he had before 
related facts, no ground for new trial: Maddox et al. vs. Oz- 
ford, 179. 

3. Judgment wrong, on right verdict, no ground for new trial. 
Gray vs. Conyers, adm’r, 349. 


4. Grant of by Supreme Court gives de novo hearing; new facts 
may show newcase. Anderson vs. Clark, adm’r, 362. 


5. Time granted to file brief of evidence expired, motion dismissed. 
Arnold vs. Hall et al., 445. 

6. Discretion as to grant. Johnson, ex’z, vs. Mariett1, etc., Railroad, 
712; Rogers vs. Cherokee, etc., Co., 717; Hall vs. Kellum, 726. 


7. ‘* Until’’ term named allowed to file brief of evidence, includes 
that time. Rogers vs. Cherokee, etc., Co., 717. 


8. Rule nisi, absence of, point not first madehere. bid. 

9. Rule nisi waived by presence and participation in hearing. Jdid. 
10. Verdict contrary to evidence. Nichols os. Whelchel et al., 719. 
11. Newly discovered evidence as ground of. See Hvidence 10-11, 


26-28. 
12. Approved brief of evidence necessary. Sproull et al. vs. Wav- 
ker et al., 729. 


13. Approved ‘‘subject to correction,’’ insufficient. bid. 


NON-SUIT. 
1. Refused, if evidence from which negligence could be inferred. 
Neff & Co. vs. Broom, 256. 
2. Negligence not shown, non-suit. Bell os. W. & A. R. R., 566. 
3. Negligence on part of employé suing railroad shown by plain- 
tiff, non-suit. Did. 
4. Dangerously defective tool, injured employé of railroad know- 
ingly using, non-suit. bid. 
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5. Dismissal in equity in nature of non-suit. See Practice in 
Supreme Court, 54. 


NOTARY. See Attachment, 1. 


NOTICE. 


1. Of tearing away lateral support by adjoining land owner, when 
unnecessary. Montgomery vs. Trustees of Masonic Hall, 38. 


bo 


. Year’s support, notice to representative of estate only neces- 
sary; if none, no notice. Goss vs. Greenaway et al., 130. 

3. When necessary, to make city liable for defect in bridge in 

street. M.yor, etc., vs. Braxton, 193. 


4. Lis pendens not apply to suit against vendor after sale to bona 
Jide purchaser. Planters’ L. & Sav. B’k vs. Johnson et al., 302. 


. Note, reservation of title until payment, is not notice of defence 
to indorsee before due. Howard vs. Simpkins, 322. 


or 


6. Assignee for creditors, books of assignor are notice to. Carter, 
sung. pinr., et al. vs. Lipsey, 417. 


7. Plea of set-off, no notice required. Lewis vs. Wall, 646. 


8. Produce papers, continuance to give time for notice to, where 
no laches. Trustees Chester Church vs. Blount, ex’r, 779. 


9. Muniment of title established by nunc pro tune order pending 
ejectment, notice necessary. Wimberly et al. vs. Mansfield et 
al., 783. 


See Hguity, 28. 


NUISANCE. 
1. Power to abate water-mill, undercharterof Montezuma. Mayor, 
etc., v8. Minor, sung. ptnr., 191. 


2. Certiorari, not writ of ‘prohibition, is proper remedy for errors 
in decision. bid. 


OFFICERS. 
1. Attorney general, no power to compromise tax fi. fa State vs. 
S. W. R. R., 11. 
2. Comptroller general, power of as to taxing railroads. Ibid. 
3. Governor, no power to compromise tax fi. fa. Ibid. 
4. Notary. may issue attachment for co-employé in same bank. 
Geo. Ice Co. et al. vs. Porter & Meakin, 637. 
. Railroad commission constitutional. Geo. R. R. vs. Smith et al., 
R. R. Comm'rs, et al., 694. 


fay | 


} 
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See Police; Constable; Bonds, 1-6; Municipal Corporations, 8, 
10; Sheriff, 1. 


OPEN ACCOUNT. See Verdict, 6. 


ORDINARY. 


1. Year’s support, can ordinary order sale of land set apart? 
Quere. Steed vs. Cruise et al., 168. 


2. Administrator’s bond, ordinary cannot bring suit on as attor- 
ney. Smith, ord’y, vs. Andrews, adm’r, et al., 708. 


3. Same: amendment, new attorney not substituted by. bid. 


4. Retail license, discretion as to. O’ Brien vs. Board of Comm'rs, 
ete., 727. 


PARENT AND CHILD. 
1. Homicide of father, adult son cannot sue for. Mott vs. Central 
R. R., 681. 
2. Posthumous child revokes will. Hart vs. Hart, 764. 


See Title, 7-8. 


PARTIES. 


1. Trust for lives with contingent remainder over, what parties 
necessary, to grant order for sale. Schley, ex’r, et al. vs. Brown, 
64. 

2. Employing attorney to represent interest in equity suit and 
paying experts to examine books, not make party to case. 
Citizens’ B’k vs. Hubbard, 411. 

3. Misjoinder and nonjoinder, plea in abatement proper. Merritt 
08. Bagwell, 578. 

See Practice in Supreme Court, 7-11; Illegality, 1. 


PARTITION. 


1, In kind, or by sale and division of proceeds, how determined. 
Tucker vs. Parks et al., 414. 


PARTNERSHIP. 


1. Ward’s fund invested by guardian’s firm; surviving partner 
with notice assigning; fund traced in equity. Carter, sung 
ptnr., et al, vs. Lipsey, 417. 

2. Assignee takes subject to equities against assignor. bid. 

3. Assignee, books of firm are notice to. bid. 

4. After dissolution, partner cannot renew, continue or change na- 
ture of debt. bid. 
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5. Lien on interest of deceased partner for ward’s funds used. 
Tid. 


PAYMENT. See Taz, 12; Debtor and Creditor, 15; Promissory Notes, 
18. 


PERJURY. See Judgment, 15. 


PLEADINGS. 
1. Equitable to subject trust estate. Vason & Davis vs: Gardner, 
trustee, 517; Beckwith, trustee, vs. McBride & Co., 642. 
2. Suit against trustee, no recovery against individual. Ibid. 
3. None required in justice courts. Howell vs. Field, 592. 
4. Set-off, no notice of necessary. Lewis vs. Wall, 646. 


POLICE. 
1. Chief in Atlanta not subject to rule in superior court. Knee- 
land vs. Connally, 424. 


2. Gaming tools, police may seize as evidence, under warrant 
against keeper. bid. 


3. Gaming house, suspected on common knowledge, police may 
break open. bid. 


POSSESSION. See Prescription, 5,6; Injunction and Receiver, 21, 22, 
23; Titie, 15; Husband and Wife, 19. 


POSSESSORY WARRANT. 


1. Cattle running in violation of city ordinance impounded, no 
possessory warrant. King vs. Ford, 628. 


POWERS. See Trusts and Trustess, 19; Municipal Corporations, 1, 
14, 17. 


PRACTICE IN SUPERIOR COURT. 


1. Entry of settlement on fi. fa. by clerk unauthorized, motion to 
vacate. Statevs. 8S. W. R. R., 11. 

2. Write off general damages for personal tort down to given 
amount, court cannot require plaintiff to, and then refuse 
new trial. Sav., Fla. & W. Rwy. vs. Harper et uz., 119. 


3. Aliter, in actions on contracts or for torts to property, where 
there is an exact measure. Ibid. 


4. Evidence illegal, counsel not allowed to state what he expected 
to prove. Doyal vs. State, 134, 
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. Time not granted to establish lost paper for evidence, if no ex- 
cuse for delay given. Steed vs. Cruise et al., 168. 

. Subpena duces tecum for warrantor will reach deed placed by 
him in hands of attorney employed by him to defend war- 
rantee. Ibid. 

- Ruled in, deed being, and then withdrawn, no new trial. bid. 
. Jury left in court at night by consent, although counsel warned 
of danger of access to books, no new trial because they read 
Code. Durham vs. State, 264. 


9. Witness allowed to be led, if unwilling or contumacious. bid. 


- Female witness excited, not alone require court to allow her 
led. Ibid. 

- Lliustrating shooting by handling pistol loosely about court- 
house, proper to check. Ibid. 

. Special verdicts in equity, practice as to. Curter, sung. pinr., 
ei al. vs, Lipsey, 417. 


3. Ruling chief of police, no law for. Kneeland vs. Connally, 424. 


. Time allowed to file brief of evidence until October 16; nothing 
done till October 20, too late, and motion dismissed. Arnold 
vs. Hall et al., 445. 


. Parol agreement of counsel not enforced. did. 


. Ne exeat, proper practice in. Bleyer et al. vs. Blum & Qo. 558. 


. Claim: fi. fa. defective, motion is to dismiss levy, not quash fi. 
fa. Morton, Bliss & Co. vs. Gahona et al., 569. 


. Demurrer overruled, plea setting up no facts but same grounds, 
stricken. Haddock et al. vs, Perham, ord’y, et al., 572. 


. Notice of plea of set-off not required. Lewis vs, Wall, 646. 

. Open account with personal service, verdict without proof. 
Fryer vs. Cole & Co., 687. 

. Unconditional contract in writing, judgment on. bid. 

. Disqualification of judge, past interest not create. Johnson, ex’2, 
vs. Marietta, etc., Railroad, 712. 

. Custody of defendant taken by sheriff on request of surety on 
bond, during trial, no new trial. Twrner vs. State, 765. 

. Papers of one party obtained by other and put in hands of at- 
torney, court will order delivered up. Trustees Chester 
Church vs. Blount, ex’r, 779. 


25. Continuance to allow time for notice to produce papers, on dis- 


covery of possession. bid. 


26. Muniment of title established nunc pro tune pending ejectment, 


notice necessary. Wimberly et al, vs. Mansfield et al., 783. 
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27. Admit possession, defendant in complaint for land must. Sel- 
lars vs, Cheney, adm’r, 790. 


See Practice in Supreme Court 24; Costs,3; Jury and Jurors, 
3,4; Appeal, 1,2; Hquity, 10. 


PRACTICE;IN. SUPREME COURT. 


1. Directions given to court below. State vs. S. W. Railroad, 11; 
Blain et al. vs. Hitch, 275; Weems, trustee, vs. Ovker, 746; 
Rakestraw, ex’x, vs. Rakestraw et al., 806. 

2. Terms, new trial ordered on. Imboden et al. vs. Etowah, etc., 
Mining Co., 86; Summerville, etc., Co. vs. Baker, 513. (See 
Nos. 25, 26, below.) 

3. Costs awarded by Supreme Court. bid. 

4. Point not raised for first time here that, in suit by nine and 
recovery by some, the verdict was for one share too many. 
Steed vs. Cruise et al., 168. ‘See No. 33 below.) 

5. Objection to evidence ruled on, ground of, must be stated. Ibid; 
Peters et al. vs. West, gdn., et al., 343; Millervs. Watt & Walker, 
385; Langford vs. Driver, 588. 

6. Parties, on exception to judgment on money rule, all interested 
in sustaining judgment must be served. Craig et al. vs. 
Webb, sheriff, et al., 188; Knox, adm’r, v3. McOalla Bros, et al., 


725. 
7. Served, sheriff need not be, on exception to judgment on money 
rule. Ibid, 


8. Parties interested in sustaining judgment not made plaintiffs in 
error by amendment, on motion of dissatisfied party. bid. 

9. Consent of necessary parties for case to proceed and acknowl- 
edgment of service maybe had. Ibid. 

10. All necessary defendants in error not brought up, case dis- 
missed. Ibid. 

11. Defendant in error by consent assigning certain errors under 
bill of exceptions of plaintiff in error, does not change him 
to plaintiff. Ibid. 

12. Assignment of error on rulings at trial too late, case being tried 
October 28, new trial granted January 31, and bill of excep- 
tions tendered February 7. Daniel & Co. vs. Tarver et al., 203. 

13. Grounds not certified not considered. Durham vs. State., 264. 

14. Judgment wrong on right verdict, direct exception proper, not 
motion for new trial. Gray vs. Conyers, adm’r, 349. 

15. Grant of new trial gives de novo hearing, and new facts may 
make new case. Anderson vs. Clark, adm’r, 362. 
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16. 


17. 


18. 


19. 


21. 


INDEX. 


Escape of prisoner, pending appeal to Supreme Court, case dis- 
missed. Madden et al. vs. State, 383; Osborn vs. State, 731. 
Second bill of exceptions, none because first not served through 

laches of counsel. Williams, relator, vs. Clarke, judge, 405. 
Second bill of exceptions, no mandamus to require signing, un- 
less in exceptional cases. Ibid. 
Agreed statement of facts not brought up, dismissal. Dunn os, 
Hallett, Seaver & Burbank, 426. 


. Agreed statement made of lost papers, discovered after judg- 


ment, case not changed here. Jdid. 


Decision of full bench not reviewed by two justices. Central R. 
R. vs. Roach, 434. 


22. New trial granted on one ground, on exception, only that consid- 


ered. Singleton vs. 8S. W. R. R., 465. 


23. Cross bill of exceptions to bring up overruling other grounds. 


S38 8 


Ibid. 


. Terms imposed by Supreme Court, what is compliance with. 


Summerville, etc., Co. vs. Baker, 513. 


. Terms, power of Supreme Court to impose. bid. 
. Costs, where affirmance on terms. bid. 
. Untrue bill of exceptions presented and laches in making cor- 


rections, dismissal on motion. Vason & Davis vs. Gardner, 
trustee, 517. 


28. Demurrer, right to withdraw before judgment on. Smith vs. 


ee 


ZeeR ¢ BB 


8 





Hornsby et al., 552. 


. Intimation of ruling not prevent withdrawal. Ibid. 
. Charge, exception to must specify errors. Heard vs. State, 597. 
. Long extract of charge excepted to, errors must be specified. 


Ibid. 
Damages for frivolous appeal. Patillo vs. Mayer & Glauber, 715. 


. Point not made below, not raised here. Wostenholms vs, State, 


720. (See No. 4 above.) 


. Reinstate case dismissed at previous term, motion to, refused. 


Bleyer et al. vs. Old Hickory Dist. Co., 724. 


. Especially after judgment entered and remitter sent. bid. 

. Filing briefs or oral argument at first term necessary. bid. 

. Fast writ of error, none to refusal to dissolve injunction. bid. 
. Both parties moving for new trial, granted on one motion, re- 


fused on other, exception by latter dismissed. Parker vs. 
Dorsett, gdn., 727. 


. Service of bill of exceptions must appear on or attached to. 


Akerman, ez’2, v8, Neel, rec’r, 728. 
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51. 
52. 


53. 
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. Aliunde evidence of service inadmissible. bid. 
. Bill of review, none in Supreme Court. Platen in re, 728. 
. Service of bill of exceptions acknowledged after filing, dis- 


missed. Johnson, next friend, vs. City of Atlanta, 728. 


. Pleas dismissed, not final judgment. Continental Nat. B’k et 


al. vs. Folsom, 728. 


. Approved brief necessary. Sproull et al. vs. Walker et al., 729; 


Kleckiey vs. Armstrong, 730; Head vs, Sticher, 731. 


. Approved ‘‘ subject to correction,”’ not sufficient. Sproull vs. 


Walker et al., 729. 


. Case continued, not reinstated and set by agreement. Head 


v8. Bridges et al., 729. 


. Copy of evidence below must be brought up. Warnock vs. Kil- 


patrick, adm’r, 730. 
Originals brought up in bill of exceptions, dismissed. bid. 


. Affidavits as to newly discovered evidence, how brought up. 


Ibid. 


. Valid exception to final judgment necessary as basis of other 


exceptions. Harrell vs. Tift, 730. 
Exception alone to rejection of testimony not good. bid. 
Reinstated, case dismissed for want of prosecution, will not be, 
where diligence not used. Osborne vs. Hale, adm’r, 731. 
Certificates to bill of exceptions how identified. Masland, Jr., 
et ux. vs. Kemp et al., 786. 


54. Dismissal of bill in nature of non-suit, evidence necessary here. 


Ibid. 


55. Continuance to make parties refused, laches in issue, evidence 


necessary here. Ibid. 


56. Election to pursue land or money required, evidence necessary 


57. 


58. 


59. 
60. 
61. 


to determine exception. bid. 

Evidence rejected, other evidence necessary on exception to. 
Ibid. 

Demurrer, striking plea, etc., determined without evidence. 
Ibid. 

Evidence, when necessary. bid. 

Writ of error, what constitutes. bid. 

Interlineations and erasures in bill of exceptions, effect of. 
Ibid. 


62. Terminate litigation, duty of Supréme Court. Hull, e’r,v. 
Harris, 838. 
PRESCRIPTION. 
1. Under facts of this case, good. Montgomery et al. vs. Trustees of 


Masonic Hall, 38. 
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. Presumption of grant arising from prescription. bid. 
. Perfect in this case. Edwards et al. vs. Worley, 667. 
. Public road, prescription as against. . Jones vs. Williams ¢ al., 


comm’rs, 704. 


. Possession, as basis of, what necessary. Rider et al. vs. Waters 


et al., ex’rs, 716. 


6. Taxes, payment of, as affecting prescription. did. 


9. 


10. 


. Color of title, what is. Montgomery et al. vs. Trustees Mas. Hall, 


38; Trustees Uhester Church vs. Blount, ex’r, 779; Norris et al. 
vs. Dunn et al., 796; Veal et al. vs Robinson, 809. 


. Year’s support set apart to some of children, prescription runs 


against others. Norris et al. vs. Dunn et al., 796. 

Adverse holding of wife against husband. Veal et al. vs. Robin- 
son, 809. 

Fraud, effect on prescription. Idd. 


PRESUMPTIONS. 


1. 


~I 


2) 


Order for administrator’s sale granted, all necessary facts pre- 
sumed shown, including administration Roberts, prst., vs. 
Martin et al., 196. 


. Common law prevails in other states, unless contrary appears. 


Woodruff & Co. vs. Suul, 271. 


. Charge not set out correct. Stewart & Powell vs, Head, 449. 
. Charge contains nothing different from what is set forth. bid. 
. Illegal action by governor not presumed. Lewis et al. vs. Board 


of Comm’rs, etc., 486. 


. Intends natural and necessary consequences of act, every per- 


son. Freeman vs. State, 736. 


. Of innocence. Ibid. 
. Fraud not presumed. Norris et al, vs. Dunn et al., 796. 
. Possession is whose, where husband and wife live together, 


(passim). Veal et al. vs. Robinson, 806. 


PRINCIPAL AND AGENT. 


an 


bo 


ad 


4) 


. Agency proved by ratification, facts must be known to princi- 


pal. State vs. S. W. Railroad, 11. 


. Auctioneer’s memorandum of sale of land sufficient written 


contract. Jachens vs. Nicolson, 198. 

Married woman cannot be surety. Howard vs. Simpkins et al., 
322. 

Married woman signing note, negotiated, good, though in fact 
surety. Ibid. 
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5. Purchase by agent, seller knowingly elects to credit him, cannot 
recover from principal. Miller vs. Watt & Walker, 385. 

6. Purchase by agent for principal, but unknown to seller, who 
credits agent, may recover of principal on discovery. Ibid. 

7. Note of ‘‘R., agent,’’ is personal note; aliter of “‘R., agent 
for wife.’’ Rawlings vs. Robson, 595. 

8. Signing for another without authority, agent personally liable 
Ibid. ; 

9. Note of agent is not payment of principal’s debt, unless so 
agreed. Ibid. 

10. Authority to sign implied from not pleading non est factum. 
Ibid. 


PRINCIPAL AND SURETY. 


1. Illegality by both, to fi. fa., on county treasurer’s bond, both 
bound by auditor’s report. Lewisvs. Board of Comm'rs, etc., 
486. 

2. Bond of county treasurer absolute on face, surety cannot plead 
that it was to be signed by other sureties before binding. 
Ibid. 

3. Same: estopped, sureties are, from setting up agreement with 
ordinary, after principal has received commission and col- 
lected public revenue. Ibid. 

4. Trustee’s bond bound for delivery to remainderman after end 
of life use. Haddock et al. vs. Perham, ord’y,etal., 572. 

5. Discharge sureties, decree against trustee does not. Ibid. 

6. Decree against trustee is prima facie evidence against sureties. 
Ibid. 

7. Discharge sureties, delivery of property awarded to trustee 
does not. Ibid. 

8. Draft unaccepted, third party signing name on face is surety. 
Patillo vs. Mayer & Glauber, 715. 

9. Custody of defendant taken by sheriff on request of surety on 
bond during trial, no new trial. Turner vs. State, 765. 


PRODUCTION OF PAPERS. See Notice, 8. 
PROHIBITION. See ZHguity, 6. 
PROMISSORY NOTES. 


1. Fine for misdemeanor, note given to solicitor general, not 
illegal. Blain et al. vs. Hitch, 275. 

2. Negotiable, if payable to order, though title to property re- 
served until payment. Howard os. Simpkins et al, 322. 
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Noo 


10. 


11. 


12. 


13. 


14. 


17. 


18. 
19. 


21. 





. Bona fide indorsee before due not subject to equities between 


parties. Ibid. 


. Notice to indorsee of defence, reservation of title is not. bid. 


Bona fide indorsee not protected from plea of infancy. bid. 


. Infant, note of for buggy not good. Ibid, 
. Married woman, could not give or ratify promissory note, at 


common law. Ibid. 


. After coverture could not ratify except on new consideration. 


Ibid. 


. Married woman may ¢ontract in Georgia, except to become 


surety, or assume or pay husband’s debts. Ibid. 

Married woman signing as joint maker and note passing to bona 
jide purchaser, protected, though she was in fact surety. 
This. 

Two makers sued, one tacitly permits judgment against the 
other, cannot afterwards object. Merritt vs. Bagwell, 578. 
Fraud, note procured by, good in hands of indorsee for value 

before due and without notice. bid. 

Same: note traded for personalty, maker could not compel in- 
dorsee to rescind trade, nor to hold property and litigate with 
purchaser. bid. 

No agency indicated, maker personally bound. Rawlings vs, 
Robson, 595. 


. “*R., adm’r,”’ or “‘guardian,”’ or ‘‘agent’’ binds personally. Ibid. 
16. 


**R., agent for wife,’’ note signed, binds wife, if authorized. 
Ibid, 

Authority to -sign admitted by not pleading non est factum. 
Ibid. 

Payment of debt, giving note is not, unless so agreed. bid. 


Substituted debtor agreeing to pay part of note, payment of 
note not necessary before suing. Sapp vs. Faircloth, 690. 


. Purchase money, note of husband given in part for land, with 


deed to wife is not. Semble. Haynie vs. Watson, 707. 


Draft unaccepted, with name of drawer and third party written 
across face, is promissory note. Patillo vs. Mayer & Glauber, 


715. 


. Same: surety, third party signing is. did. 


See Contracts, 6. 


PUBLIC POLICY. 


1. 


Support of widow and minor children, provision for favored. 


Rakestraw, ez’z, vs, Rakestraw et al., 806. 
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QUARANTINE. See Railroads, 29. 


RAILROAD COMMISSION. 


1. 


2. 


Constitutional. Georgia R. R. et al. vs. Smith et al., comm’rs, 
et al., 694. 
Not legislative but executive officers. bid. 


3. Rules adopted by, legal. did. 
RAILROADS. 
1. Taxation of, returns, assessment and ruleof valuation. State os. 


S W.R. R., 11. 


. Southwestern Railroad, taxation of under its charter. Ibid. 
. Right of way taken and road built at large expense, not then 


enjoined till payment of damages. Griffin vs. Aug. & K. R. 
R., 164. 


4. Remedy at law by this charter. did. 
5. Unobstructed track, railroad entitled to. (Hall, J.) Central R. 


10 


11. 


16. 


17. 


{ 18. 
} 





R. vs. Brinson, 207. 


. Trespasser on track, liable for wanton or malicious injury to or 


gross negligence. (Hall, J.) bid. 


. Contributory negligence diminishing damages; negligence 


of injured person causing injury, or failure to use ordinary 
diligence to avoid same, preventing recovery, doctrine dis- 
cussed. (Hall, J., and Jackson, C. J.) Ibid. 


. Presumption against railroad, and how rebutted. bid. 
. Age of person injured as affecting diligence required. bid. 


Diligence, rule of varies with facts of each case. bid. 

Walking on or approaching track, right of engineer to presume 
that person will leave track or stop; except when. (Hall, J.) 
Ibid. 


. Walking on track, with and without permission, effect on re- 


covery for injury discussed. bid. 


. Walking on track, permission or right not presumed from fre- 


quent repetition. (Hall, J.) bid. 


. Walking on track, can railroad give right of? (Hall J.) Tid. 
. Diligence required as to persons on track and as to passengers 


on train discussed. (Jackson, C.J.) Ibid. 

Signal, failure to give, not contributing to injury, not cause re- 
covery. (Hall, J.) bid. 

Diligence and negligence are for jury (Jackson, C.J.) bid. 

Ordinary diligence must be shown to defeat recovery against 
railroad for injury to person or property. W. & +. R. R. v8. 
King, 261. 
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19. 


20 


21. 


23. 
24. 


27. 


28. 


30. 


31. 
32. 


34. 


35. 
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‘* Full measure of care and diligence—all that could be ex- 
pected,’’ charge too strong. Ibid. 

Negligence for jury; charge not instruct that running above 
speed fixed by ordinance was. Ibid. 

Homicide by negligence of co-employé, rule that it must be a 
crime not apply. Central Railroad vs. Roach, 434. 


. Leasing road, cars, etc., lessor liable for negligence of lessee. 


Singleton vs. S. W. Railroad, 464. 
Charter powers strictly construed. Jbid. 


Franchise not alienated, mortgaged or leased so as to free from 
liability, without special grant of power. Ibid. 


25. Lease, legislative consent to, not alone free lessor from liabil- 


ity. bid, 


26. Through ticket, road selling, liable to end of line. Central Rail- 


road vs. Combs et al., 533. 
Notice of limit of liability to own line, not relieve. Ibid. 
Through ticket, failure of transportation to terminus, measure 
of damages. bid. 


. Quarantine stopping passage, no recovery. bid. 


No negligence shown in suit by injured employé, non-suit. Bell 
vs. W& A. Railroad, 566. 


Employé showing own negligence, non-suit. Ibid. 
Dangerous tool knowingly used, no recovery. Ibid. 


. Command of superior employé not relieve. Ibid. 


Service on non-resident railroad by posting notice constitutional. 
Nashville & C. Railroad vs. McMahon, 585. 

Insecure stove in car damaging flagman. Atlanta, etc., Rwy 
vs. Ray, 674. 


. Knowledge or reason to know condition, necessary to make 


liable. Ibid. 


. Machinery, etc., duty of company to select and oversee. Ibid. 


Patent defect in stove, flagman failing to notice or report, no 
recovery. Ibid. 


. Employé out of usual place when injured, onus to show duty 


at place where hurt. Jbid. 


. Judge not disqualified from presiding by formerly owning stock 


or being director. Johnson, ex’x, vs. Marietta, etc., Railroad, 
712. 

See Parent and Child,1; Railroad Commission; Corporations, 
18, 19. 


RELIGIOUS CORPORATIONS. See Trusts and Trustees, 16, 17. 





| 


INDEX. 911 





REMAINDER. See states, 3,4, 5, 8. 


RENEWAL. See Limitations, 4. 


RES ADJUDICATA. 
1. By Supreme Court in former decision. Gray vs. Conyers, adm’r, 


2. 


4. 


5. 


349. 
Covers facts pleaded or which might have been. Hightower et 
al, vs. Cravens et al., 475; Smith vs. Hornsby et al., 552. 


3. Demurrer containing general ground sustained, bars future bill. 


Ibid. 

Demurrer overruled, plea setting up no facts but same proposi- 
tions, stricken. Haddock et al. vs. Perham, ord’y, for use, et al., 
572. 

Abatement, former recovery pleaded in. Merritt vs. Bagwell, 
578. 


RESPONDEAT SUPERIOR. See Master and Servant, 6. 


RICHMOND COUNTY. See Constitutional Law, 28. 


ROADS AND BRIDGES. 


1. 


aa on » Ww 


Work roads, refusal to, commissioners may fine for and im- 
prison for non-payment. Singleton vs. Holmes et al., comm’rs, 


407. 


. Fence placed across road in subordination to right of public, 


lapse of six years no ground to enjoin removal. Jones vs. 
Williams et al., comm’rs, 705. 


. Non-user of road not work forfeiture. bid. 

. Discontinued, how road may be. Ibid. 

. Opening more direct road not alone discontinue old road. Ibid. 
. Rockmart, authorities seem to have had no jurisdiction in this 


case. Ibid. 


. Against county for bad bridge, constitution of 1877 not affect. 


Moreland vs. Troup County, 714. 


See Streets and Sidewalks. 


ROCKMART. See Roads and Bridges, 6. 


RULES OF COURT. See Attorney and Client, 9. 


SALES. 


1. 


Mistake on one side and fraudulent advantage taken by other, 
relief in equity. Shelton & Co. vs. Hillis et al., 297. 
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2. Under decree, chancellor may order reported for confirmation, 
and may refuse same. Holmes, trustee, et al vs. Harris et al., 
309. 


3. Purchaser with notice takes subject to confirmation. Ibid. 


4. Fraud, to avoid sale, must be before and relied on. Wright os. 
Zeigler Bros., 501. 


5. Fraud of vendee against others than vendor immaterial. bid. 





6. Declarations of purchaser after assigning goods, not annul sale. 
Ibid. 


7. Election to affirm and enforce sale or rescind for fraud. Jbdide 
8. Delivery of personalty to consummate sale, what sufficient. 
Merritt vs. Bagwell, 578. 


9. Consummated, and note traded before due in part payment, 
maker cannot compel indorsee to rescind, though note pro- 
cured by fraud. did. 


10. Implied warranty, suitableness of goods. Barry & Co. vs. Usry 
et al., 711. 

11. Power to order sale of trust estate includes power to allow 
mortgage. Weems, trustee, vs. Coker, 746. 





12. Estate sold to support life tenant and minor remaindermen, 
court of equity may order. Rakesiraw, ex’z, vs. Rakestraw et 
4 al., 806. 
13. Public policy as to. Ibid. 





SAVANNAH. See Municipal Corporations, 14. 


SCIRE FACIAS. 


1. Former sei. fa., pendency of, not pleaded in abatement. Heath 
et al., adm’rs, vs. Bates, 633. 





SERVICE. 


1. On non-resident railroad by posting notice beside track and 
mailing to president. Nashville & C. R. R. vs. McMahon, 585. 


2. Acknowledged before filing sufficient to proceed to judgment. 
Langford vs. Driver, 588. 


See Praetice in Supreme Court, 7-11, 39-40, 42. 


SET-OFF. 
1. Plea of, no notice to plaintiff required. Lewis vs. Wall, 646. 
See Husband and Wife, 8-9; Hstates, 5. 


SHERIFF. 


1. Charge for bringing prisoner to court and returning to jail, 
sheriff can only once. Sapp, sh’ff, vs. Rozar, ord’y, 723. 





| 
| 
| 
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SOLICITOR GENERAL. See Promissory Notes, 1. 
SPECIFIC PERFORMANCE. See Zquity, 7, 8. 


STATUTE OF FRAUDS. 
1. Money furnished T. on credit of W., is original debt of W., and 
not within statute. Davis. rec’r, vs. Tijt, 52. 


2. Consideration of written promise to pay debt of another in- 
quired into. Ibid. 


3. Consideration, if none, promise to pay pre-existing debt of an- 
other is nudum pactum. Ibid. 


4. Alite’, if promise was inducement to loan. bid. 


5. Auctioneer’s memorandum of sale of land, binds parties. Jack- 
ens v8. Nicolson, 198. 


6. Assignment of open account must be in writing. Daniel & Co. 
vs. Tarver et al., 203. 


7. Substitution of one debtor for another not within statute. How- 
ell vs. Field, 592; Sapp vs. Faircloth, 690. 


STATUTE OF LIMITATIONS. See Limitations, Statute of. 
STREET CAR. See Damages, 9, 12. 


STREETS AND SIDEWALKS. 
1. Embankment in street unprotected, runaway horse going over. 
City of Atlanta vs. Wilson, 714. 


2. Assessment for paving, etc., on adjoining owners, legal. Hay- 
den et al. vs. City of Atlanta et al., 817. 


See Municipal Corporations, 3, 4-9, 10. 
SUBPCNA. See Witness, 2.. 


TAX. 


1. South-western Railroad and branches subject to what rate. 
State vs. 8S. W. Railroad, 11. 

2. Assessment on same, how made. Ibid. 

3. Agreement of attorneys as to valuation. Ibid. 

4. Compromise fi. fa., attorney general cannot. Jbid. 

5. Compromise or release tax, governor cannot. Ibid. 


PEARS Se 
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- Reassessment when necessary, and how made. Ibid. 

. Assessment by jury when case before them. Ibid. 

. Assessments where property undervalued. Ibid. 

. Assessment of corporate property under acts of 1877 and 1878. 
Ibid. 

. Railroad and branches, value how determined. bid. 

. Interest, taxes do not bear, except in certain cases. bid. 


. Payment of as affecting prescription. Rider et al. vs. Waters 
et al., ex’rs, 716. 


. Business tax, classification, power of city of Savannah as to. 
Wilder & Co. vs. Mayor, etc., of Savannah, 760. 


Businesses, one person conducting several. Ibid. 
. Custom as affecting same. Ibid. 


- Partnership, power to tax, each member taxed. Ibid. 


. Assessment for improving street, on owner of adjoining property, 
is not tax. Hayden et al. vs. City of Atlanta et al., 817. 


TENNESSEE. See Limitations, Statute of, 8 
TIMBER. See Trespass, 3; Injunction and Receiver, 12. 
TIME. See Certiorari, 2; New Trial, 5,7; Jury and Jurors, 9. 


TITLE. 


1. Color of, unauthorized deed from husband or trustee is. Mont- 
gomery et al. vx. Trustees of Masonic Hall, 38. (See Nos. 16, 
18, 19 below.) 


2. Adjoining owners, easement for lateral support. did. 
3. Party wall, tenancy incommonin. Jbid. 
4. Trust for lives, with contingent remainder over, sale under 


order of chancellor, with consent of holders of vested estates, 
good. Schley, ex’r, et al. vs. Brown, 64. 


. Bona fide purchaser protected, though judgment defective or 
incorrect, or sale doubtful or irregular. bid. 


. Administrator’s deed and order for sale show title ; letters need 
not be produced. Roberts, prst., vs. Martin et al., 196. 


- Parol gift of land to son not completed, judgment against donor 
attaches. Hughes et al. vs. Berrien, adm’r, et al., 273. 


- Donee not a bona fide purchaser for value so as to invoke four 
years’ statute. bid. 


. Colored persons, though free, could not buy or own or acquire 
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a beneficial interest in realty in Augusta in 1858 and 1859 
Planters L. & Sav. Bk. vs. Johnson et al., 302. 


. Same: paying part of purchase money, taking receipt showing 
fact, and dying passed nothing to his heirs. bid. 


. If aliter, surviving wife taking deed in her own name, holding 
for twelve years and selling to bona fide purchaser without 
notice, title good as against heirs. bid. 


. Exchange of land and possession gives perfect equity. Temples 
vs. Temples et al., 480. 


. Same: is superior to prior parol sale and payment, unknown. 
Ibid. 


. Homestead under Code, §2040, title remains in debtor, in- 
cumbered with use. Gresham vs. Johnson et al., 631. 


. Summary proceeding to restore possession of receiver, title not 
determined on. Wikle, rec’r, vs. Silva et al.,717. 


. Color of title, deed to trustees or cestuis que trust, is. Trustees 
of Chester Church vs. Blount, ex’r, et al.,779. (See Nos. 18 and 
19 below.) 


17. Common grantor, title in not proved in ejectment. Sellars os, 
Cheney, adm’r, 790. 


18. Color of title, setting apart of year’s support to part of family, 
is. Norris et al. vs. Dunn et al., 796. 


19. Color of title, what sufficient to constitute. Veal et al. v8. Rob- 
inson, 809. (Colored person in 1858. Planters’ L. & Sav. B’k 
vs. Johnson et al., 302.) (See Nos. 1, 16, 18 above.) 


See Interest and Usury, 2; Sales; Levy and Sale, 11-13. 


TORTS. 


1. Contracts and torts, actions on, compared and discussed. City 
etc., Rwy. vs. Brauss, 368. 


2. Contract imposing duty, breach may be tort. Ibid, 
See Damages. 


TRESPASS. 


1. Diligence required of railroad towards trespasser. Central R. 
R. vs. Brinson, 207. 


2. Enjoined when. Powell vs. Cheshire, 357; Strickland et al. vs. 
Griffin et al., 541. 
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3. 


** Mill timber,’’ suit for damages to, damage to trees not suf- 
ficient. Graham vs. Sellers, 720. 


See Venue, 3. 


TRUSTS AND TRUSTEES. 


1. 


bo 
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10. 


11. 
12. 
13. 


14. 


15. 


16. 


17. 
18. 


19. 





Color of title, unauthorized deed from trustee is. Montgomery 
et al. vs. Trustees of Masonic Hall, 38. 


. Sale of trust for lives with contingent remainder, under order 


of chancellor and consent of holders of vested interests, good. 
Schley ex’r, et al. vs. Brown, 64. 


. Contingent remaindermen not necessary parties. Ibid. 
. Charge on life estate in nature of trust, deed which creates. 


Maxwell vs. Hoppie et al., 152. 


. Power to change trustee with approval of chancellor not alter 


this construction. bid. 


. Assignment for creditors, latter are cestuis que trust, and have 


relief in equity for waste or mismanagement. Cohen & Co. 
et al. vs. Morris & Co. et al., 313. 


. Subjecting trust estate at law, what necessary. Vason & Davis 


vs. Gardner, trustee, 517; Beckwith, trustee, vs. McBride & 
Co., 642. 


. Suit against trustee, no recovery against him individually. Jdid, 
. Bond, breach of, jurisdiction over in court of law. Haddock et 


al, v8. vs. Perham, ord’y, for use, et al., 572. 


Trust for life with remainder over, duty of trustee to deliver to 
remaindermen. bid. 


Same: bond covers duty of delivery to remaindermen. Ibid. 
Decree against trustee not bar suit on bond. bid. 


Decree against trustee prima facie evidence against sureties. 
Ibid. 


Discharge sureties, delivery to trustee of property awarded 
to him, does not. bid. 

Subjecting trust estate at law, not suit as to title to realty. 
Beckwith, trustee, vs. McBride & Co., 642. 


Church lot not subjected for gas fixtures bought by vestry with- 
out trustee. bid. 

Church trustee, can he charge lot for gas fixtures? Quexre. Ibid. 

Tenancy in common. with trust during minority of children, 
will which created. Edwards et al. vs. Worley et al., 667. 

Mortgage trust estate, power to, grantedat chambers. Weems, 

trustee, vs. Coker, 746. 
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IN DEX. 917 


VENDOR AND PURCHASER. 


1. Bona fide purchaser of trust property under incorrect judgment 
or irregular sale protected. Schley, ex’r, et al. vs. Brown, 64. 

. Bona fide purchaser, protected under four years’ statute, son, 
under parol gift, is not. AMughes etal. vs. Berrien, adm’r, et al., 
273. 

3. Bona fide purchase without notice from widow, who held title 
and possession for twelve years, takes .against heirs of de- 
ceased husband who bought, paid part of purchase money 
and took receipt showing same. Planters’ L. and Sav. B’k 
v8. Johnson et al., 302. 

4. Suit against vendor after sale to bona fide purchaser, not affect 

latter. Ibid. 
. Redemption of land recovered for non-payment of purchase 
money allowed on payment. Hightower et al. vs. Cravens et 
al., 475. 
6. Exchange of land and taking possession gives perfect equity. 
Temples vs. Temples et al., 480. 
. Prior equity without notice yields to exchange and possession, 
and no ground for rescission. bid. 
. Promissory note obtained by fraud, traded before due, for per- 
sonalty, maker cannot compel indorsee to rescind trade or 
hold property and litigate with purchaser. Merritt vs. Bag- 
well, 578. 
9. Possession, to relieve against judgment, must be actual. Phini- 
zy & Clayton vs. Porter et al., 713. 

10. Possession, what insufficient. bid. 

11. Bona fide purchase without notice and four years statute not ap- 
ply where purchase is before judgment. Nichols os. Whelchel 
et al., 719. 
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See Promissory Notes, 3-5, 10; Debtor and Creditor, 16-17; 
Sales. 


-VENUE. 
1. Bill in equity, except to enjoin proceedings, venue is county of 
residence of substantial defendant. Edwards et al. vs. Kilpat- 
rick, adm’r, et al., 328. 
2. Administrator refusing to sue, not give venue in his county. 
Ibid. 


3. Enjoining trespass on land, venue is residence of defendant. 
Powell vs. Cheshire, 357. 


4. Hearsay as to county line. Wimbish vs. State, 718. 
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5. Criminal case, venue proved beyond reasonable doubt. bid. 


VERDICT. 


1. General damages for personal tort not written down to specified 
amount and new trial refused; aliter, where there is special 
measure of damages. Sav., Fla. &d W. Rwy. vs. Harper et uz., 
119. 


. Amended to conform to declaration ; or illegal part written off. 
Steed vs. Cruise et al., 168. 

3. Reasonable construction given to, and not avoided except from 

necessity. Jbid.; Carter, sung. ptnr., et al. vs. Lipsey, 417. 


to 


4. *‘ Attorneys’ fees,’’ added to verdict for damages, is without 
meaning and written off. City, etc., Rwy. vs. Brauss, 368. 


5. Logical inference, verdict may rest on. Miller vs. Watt & 
Walker, 385. 

6. Open account with personal service, verdict without proof- 
Fryer vs. Cole & Co., 687. 


VOLUNTEERS. See Judgments, 3. 


WAGES. See Garnishment, 4. 
WAIVER. 


1. Right of appeal to courts, do members waive, by joining associa- 
tion where by-laws provide for reference to committee? 
Quexre. Harrington vs. Workingmen’s Ben. Ass’n, 340. 


2. Rule nisi waived by presence and participation in hearing. 
Rogers vs. Cherokee, etc., Co., 717. 


WARRANTY. 


1. Implied that goods sold are suitable for purpose. Barry & Co. 
vs. Usry et al., 711. 


WILLS. 


1. Life use to daughter with remainder to her surviving children 
for life and contingent remainder over to children of testator’s 
grandchildren, will construed to create. Schley, ex’r, et al. vs. 
Brown, 64. 


2. Lost will, how probated. Mosely et al. vs. Carr et al., adm’rs, 
333. 


3. Evidence, will proved in common form, admissible in. Peters 
et al. v8. West, gdn., et al., 343. 
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4. Conclusive, if unattacked for seven years, will proved in com- 
mon formis. bid. 

5. Life use, with remainder in fee, and executory devise if re- 
mainder failed, will which created. Haddock et al. vs. Perham, 
ord’y, et al., 573. 

6. Tenancy in common, with trust for children during minority, 
will construed to give. Edwards et al. vs. Worley, 667. 

7. Posthumous child revokes will. Hart vs. Hart, 764. 

8. Posthumous child revokes administration under will. bid. 


9. Life estate with remainder over, will construed to convey. 
Rakestraw, ex’x, vs. Rakestraw et al., 806. 


10. ‘‘Control’’ for life, not given right of sale. Ibid. 


WITNESS. 


1. Subpcenaed under wrong name, not ground for new trial, as 
newly discovered evidence. Sav., Fla. & W. Rwy. vs. Har- 
per et ux., 119. 


. Subpcena duces tecum to warrantor reaches deed placed by him 
in hands of attorney employed by him to defend warrantee. 
Steed vs. Cruise et al., 168. 

. Mistake claimed by witness answering clearly and as he had 
before stated, no new trial. Maddox etal. vs. Oxford, 179. 


4. Leading allowed where witness unwilling or contumacious. 
Durham vs. State, 264. 


5. Leading not allowed simply because female witness excited. 
Ibid. 

6. Impeached, whether witness is, forjury. Ford vs. State, 722; 
Lurner vs. State, 765. 
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. Newly discovered witness, character, etc., must be shown. 
Hutchins vs. State, 524. 


7 
8. Absent from state, as ground for continuance. Turner vs. State, 


765. 


9. Character for veracity proved by reputation where he formerly 
lived. Ibid. 


WORDS AND PHRASES. 
1. “‘Appurtenance’’ shown by parol whatis. Imboden et al. vs. 
Etowah, etc., Co., 86. 
2. ‘*Three months’”’ construed. W. & A. R. R. vs. Carson, 388. 
3. ‘*And”’ instead of ‘‘or,’’ by clerical error. Heard vs. State, 597, 
601. 
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. “Judgment” or ‘‘verdict’’ on open account by default. Fryer 
v8. Cole & Co., 687. 


. “Court costs’ include what. Osborn vs. Osborn, 716. 
. ‘Until’ includes time named. Rogers vs. Cherokee, etc., Co., 717. 


. “Set up defence,’’ of legal fence, need not be by special plea. 
Arnold vs, State, 723. 

. “‘Authorize’’ and ‘“‘require’’ verdict, compared, Turner vs. 
State, 765. 

. “‘At issue’”’ in ejectment case, when parties are. Wimberly et 
al. v8. Mansfield et al., 783. 


. “Writ of error,’”’ what constitutes. Masland, Jr., et ux. vs Kemp 
et, al., 786. 


- “Control’’ estate for life, not include power of sale. Rakestraw, 
ez’z, v8. Rakestraw et al., 806. 


YEAR. See Jury and Jurors, 9. 
YEAR’S SUPPORT. 


1. Lapse of time before application and use of place by widow is 
ground for resistance. Goss vs. Greenaway et al., 130. 


2. Judgment granting not collaterally attacked, except for want 
of jurisdiction apparent on face of record. Ibid. 


3. Notice of application to representative of estate necessary ; if 
none, no notice. Ibid. 


4. Sale by widow of land set apart for support of family, is good. 
Steed vs. Cruise et al., 168. 


5. Order for sale, has ordinary any power to grant? Quare. Ibid. 


6. Continuance of support, where estate kept together more than 
one year. Woodbridge vs. Woodbridge, gdn., et alt, 734. 
7. Debts, absence of, need not be alleged; matter for objection. 
_ Did. 
8. Some of children only mentioned in proceedings, effect. Nor- 
ris et al. vs. Dunn et al., 796. 
9. Color of title, setting apart is. bid. 


10. Fraud not presumed from failure to mention some of children. 
Ibid. 








